Svenska FRAMSTALLNING

Bankforeningen

Swedish Bankers’ Association 1(6)

2021-09-08 Lagradet
Box 2066
103 12 Stockholm

Lagradsremissen Riskskatt for kreditinstitut

Hemstallan

Regeringen foreslar att en sa kallad riskskatt pafors ett fatal kreditinstitut.
Regeringen har foranmalt riskskatten till EU-kommissionen for prévning
mot EU:s statsstodsregler. Svenska Bankféreningen hemstaller att
Lagradet i sitt yttrande forordar att regeringens beslut om en proposition
grundas pa EU-kommissionens proévning.

Med anledning av den lagradsremiss som regeringen lamnade till Lagradet den 2
september 2021, vill Svenska Bankforeningen (Bankforeningen) anfora féljande.

Forslaget till riskskatt bryter sannolikt mot EU-ratten

EU:s statsstodsregler innebar ett forbud mot statliga atgarder som innebér en
Overforing av statliga medel, paverkar handeln mellan medlemsstaterna och
snedvrider konkurrensen genom att otillborligt gynna vissa foretag i forhallande till
andra som verkar pa samma marknad. Bankforeningen har under arbetet med
yttrandet pa promemorian och utkastet till lagradsremiss latit UIf Bernitz, professor i
europeisk integrationsratt, och Jérome Monsenego, professor i internationell skatte-
rétt, analysera om forslaget som lades fram under hdsten 2020 kan komma att strida
mot EU-ratten. Rattsutlatandena konstaterar att det forsta forslaget om riskskatt
kommer att leda till konkurrenssnedvridning mellan svenska kreditinstitut med
skulder 6ver respektive under gransvardet, men ocksa mellan svenska kreditinstitut
och utlandska kreditinstitut utan fast driftstalle i Sverige. Forutsattningarna som lag
till grund for rattsutlatandet om olikbehandlingen mellan utlandska filialer och
utlandska dotterbolag har i och for sig andrats, men aven lagradsremissen behandlar
filialstruktur annorlunda jamfort med dotterbolagsstruktur, varfor utlatandena till
storsta del fortsatt ar relevanta.

Utover att strida mot statsstodsreglerna, innebér bland annat skattens territoriella
omfattning i kombination med begransade majligheter till avrakning for utlandsk
motsvarighet till riskskatt, sannolikt ett hinder mot saval etableringsfrineten som
reglerna om fri rorlighet for kapital.
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Regeringen har den 3 september 2021 anmalt férslaget till riskskatt till EU-
kommissionen for provning mot EU:s statsstodsregler. Bankforeningen har varit i
kontakt med EU-kommissionen och éversant de rattsutlatanden man latit ta fram.
Utlatandena bifogas.

Enligt Bankforeningen ar ett godkannande fran EU-kommissionen nddvandigt innan
en proposition kan lamnas till riksdagen och hemstéller att Lagradet tydliggor detta.

Forslaget till riskskatt &r omotiverat

| lagforslaget hanvisas till att staten riskerar substantiella kostnader vid en eventuell
finanskris, men utan att kvantifiera dessa kostnader. FOr att en skatt ska anses
motiverad bor det atminstone finnas en analys som visar att det angivna motivet till
skatten ar relevant for inférandet och att det valda skatteuttaget motsvarar den
kostnad som samhallet riskerar att drabbas av. Eftersom en sadan analys saknas
anser Bankforeningen att den foreslagna skatten inte &r motiverad. Sasom &ven
Finansinspektionen och Skatteverket papekat i remissvar, undrar aven
Bankforeningen varfor resolutionsregelverket, som ar tankt att motverka att
finansiella risker uppstar och bygga en buffert att anvanda vid en kris inte racker till.

| promemorian avsags att beskatta vissa kreditinstitut baserat pa skulder hanforliga
till verksamhet i Sverige i syfte att kompensera for risken for sa kallade indirekta
kostnader vid en finanskris. Den delen galler fortsatt for utlandska kreditinstitut som
har filialverksamhet i Sverige. Likasa beskattas upplaning i svenskt kreditinstitut som
vidareutlanas till utlandskt koncernbolag. | lagradsremissen har en betydande
forandring gjorts, genom att skattebasen utvidgats till att omfatta aven skulder
hanfdrliga till svenska kreditinstituts utlandska filialverksamhet. | det sammanhanget
maste klargoras var de indirekta kostnaderna uppstar. Regeringen verkar vara av
asikten att de indirekta kostnaderna uppstar dar langivaren finns. Bankforeningens
uppfattning ar att de direkta kostnaderna uppstar dar langivaren befinner sig, men att
de pastadda indirekta kostnaderna enbart skulle kunna uppsta dar lantagaren finns.
Genom att skattebasen uttkas till att galla &ven svenska bankers kunder i utlandska
filialer urholkas saledes det grundlaggande syftet med skatten.

Regeringen havdar att risken for indirekta kostnader i Sverige ar lika stor vid utlaning
fran utlandska bankers svenska filialer, som fran svenska bankers utlaning.
Samtidigt havdar regeringen att utldning fran svenska bankers utlandska filialer
orsakar lika stora indirekta kostnader i Sverige som svenska bankers utlaning i
Sverige. Detta &r en sjalvmotsagelse, men skattebasen ar utformad som om denna
sjdlvmotségelse vore sann. Det kan inte anses vara motiverat eller legitimt att
beskatta svensk eller utlandsk verksamhet om denna verksamhet inte medfor
indirekta kostnader for Sverige. Det bér undersdkas om den foreslagna riskskatten
egentligen ar en fortackt resolutionsavgift.
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Vad som anférs om syftet med den foreslagna skatten framstar som klart
missvisande. Det som foreslas ar i sak inte ndgot annat &n en nytillkommande skatt
som rent allmant okar statens inkomster med fem till sex miljarder arligen och
darigenom bidrar till att vidga mojligheterna att 6ka statens utgifter for olika andamal.
Har kan tillaggas att de medel som skulle tillkomma pa statsbudgetens intaktssida
vid ett genomférande av riskskatten pa intet satt foreslas hallas reserverade eller for-
behallna for det angivna andamalet att ge stod vid en finansiell kris. Regeringen har
tillkannagivit att skatteintékterna planeras att anvandas till 6kade forsvarsanslag.

Forslaget till riskskatt saknar legitimitet

Grunden till den foreslagna sarbeskattningen av en del av en sérskild bransch ar
undermaligt motiverad. For att en omfattande skattepalaga som endast traffar en
avgransad grupp ska vara legitim, maste det finnas tydliga och skéaliga motiv till
varfor just denna grupp ska traffas av skatten. Att beskatta en sektor for risken att
den orsakar indirekta kostnader i samhallet — och dartill med skuld och inte tillgangar
eller inkomster som skattebas — ar en aldrig tidigare prévad beskattningslogik som
kraver en grundligare utredning an vad som finns i promemorian. Bankféreningen
anser att de i promemorian angivna skalen till skatten ar otillrackliga for att ge
skatten legitimitet.

| lagradsremissen havdas att det endast ar de institut som enligt forslaget blir
belastade med den nya skatten som utgdr en potentiell risk for vasentliga indirekta
kostnader for samhaéllet. De sdgs darfor befinna sig i en annan rattslig och faktisk
situation avseende syftet med skatten an 6vriga banker och kreditinstitut. Man
urskiljer alltsa dessa foretag som en sarskild kategori. Det finns emellertid inget
redovisat underlag for hur man gjort bestdmningen av den nedre beloppsgransen for
skattskyldighet. Ett underlag foér hur man kommit fram till denna beloppsgrans har
efterlysts frdn manga hall men redovisas fortfarande inte. Gransen framstar som
tamligen arbitrar. Aven foretag som ligger under beloppsgransen skulle kunna
orsaka vasentliga indirekta kostnader vid ett fallissemang, majligen bortsett fran
sarskilt sma aktorer. | Sverige verksamma banker och kreditféretag bedriver i stort
sett likartad verksamhet pa samma marknad och forutsatts konkurrera med varandra
pa lika villkor oavsett om de ligger 6ver eller under den foreslagna beloppsgransen
for skattskyldighet for skulderna. Fdrslaget belastar banker och kreditinstitut som
ligger 6ver beloppsgréansen med en 6kad kostnadsbodrda som snedvrider
forutsattningarna for konkurrens pa lika villkor.

Forslaget brister bland annat eftersom det saknas en klar koppling mellan storlek pa
skuld och risken for att orsaka indirekta kostnader vid en finansiell kris. Vidare
aterspeglar inte skattebasen risken for att kreditinstitutet gar omkull och uppskattar
inte de indirekta kostnaderna for det fall institutet gor det. Gransvardet har darutbver
en mycket stor troskeleffekt. Bankféreningen och flera andra remissinstanser som
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Finansinspektionen, Riksbanken och Riksgaldskontoret har papekat att om syftet
med skatten verkligen vore att minska risken for indirekta kostnader, bor ett annat
matt for att mata risken anvandas for att darmed ge kreditinstituten incitament till ett
lagre risktagande. Regeringen avfardar den kritiken bl.a. med:

"Det vore inte lampligt om Skatteverket — inom ramen for ordinarie beskattning —
skulle géra en bedémning av den risk som ett visst kreditinstitut utgoér for de
makroekonomiska forhallandena vid en viss tidpunkt. Ett dynamiskt system som det
som anvands i det finansiella regelverket for att bestamma skattskyldigheten utifran
risktagandet i respektive kreditinstitut skulle leda till osdkerhet betraffande beskatt-
ningen och ar darfor inte lampligt for beskattningsandamal.”

Bankforeningen anser att det inte kan anses rattssakert och beréttigat att ta ut en
hog skatt fran ett fatal skattskyldiga pa en grund som de flesta remissinstanser anser
inte har en koppling till risk och som regeringen dessutom inte kan motivera pa ett
trovardigt satt.

Argumentationen &r aven svar att forsta nar man skriver att skuld ar ett bra matt pa
risk men av forenklingsskal vill man inte exkludera nagra skulder som inte ar kopp-
lade till risk.

"Huruvida en skuld typiskt sett saknar samband med kreditinstitutets risk saknar
dock betydelse for om den ska beaktas vid beréakningen av beskattningsunderlaget
eller inte.”

Det ar uppenbart att regeringen &r medveten om att den valda skattebasen inte har
nagot med matt pa risk att géra. Skattebasen har valts av forenklingsskal och den
foreslagna skatten har inget med risk for indirekta kostnader att géra. Sasom
papekats av flera remissinstanser maste en skatt vara motiverad for att vara legitim.
De anforda argumenten haller inte for att gora skatten legitim.

Forslaget till riskskatt ar inte andamalsenligt

Skattens utformning ar inte heller andamalsenlig sett till dess motivering. Om
regeringen pa allvar anser att de finansiella riskerna ar fér hoga, borde rimligtvis
istallet det finansiella styrregelverket uppdateras. Detta papekas av flera
remissinstanser. Det finansiella styrregelverket, till skillnad fran den féreslagna
skatten, ar aven utformad for att minska finansiella risker.

Ett tydligt exempel pa varfor forslaget till riskskatt inte ar andamalsenligt &r att
Kommuninvest skulle belastas av riskskatten. Kommuninvests utlaning torde inte ge
upphov till nagra namnbara indirekta kostnader. Men, samtidigt &r det omojligt att
undanta Kommuninvest, eftersom ett undantag skulle innebara ett tydligt brott mot
statsstodsreglerna, vilket regeringen sjalv konstaterar.



Svenska
Bankforeningen

Swedish Bankers’ Association 5 (6)

Risken for indirekta kostnader torde paverkas av ett antal faktorer som var och en
behover identifieras och kvantifieras for att i sin tur gora det anférda motivet for
skatten trovardigt. Det kan handla om till exempel risken for att ett enskilt
kreditinstitut gar omkull, vilket till viss del beror pa hur riskfyllda tillgangarna &r, hur
starkt kreditinstitutet star efter de stabilitetsstarkande lagstiftningsatgarder som
genomforts de senaste aren, vilken miljé man verkar i och vilken egen motstands-
kraft institutet har att méta en i omvarlden stressad situation genom en stark verk-
samhet. Forslaget beaktar inte nagotdera.

Klargérande avseende avrakningsmajlighet for svenska kreditinstitut

| lagradsremissen foreslas andringar i mojligheten till avrakning for utlandsk
motsvarighet till riskskatt. Bankforeningens tolkning av forslaget ar att ett svenskt
kreditinstitut som driver verksamhet i utlandet via en filial, inte har ratt till avrakning
for utlandsk motsvarighet till riskskatt som erldggs i utlandet av den utlandska
filialen. Inte heller har en svensk filial till ett utlandskt kreditinstitut méjlighet till
avrakning for utlandsk riskskatt som huvudkontoret erlagger pa skuld som ar att
hanfdra till den svenska filialen.

Bankforeningen ifragasatter kravet pa att en utlandsk motsvarighet till riskskatten
maste vara baserad pa ett identiskt underlag for att avrékning ska vara mojlig.
Bankftreningen anser att det ar tillrackligt att den utlandska skatten ar jamforbar
med den svenska for att avrakning ska kunna medges. Bankféreningen kanner inte
till att ndgot annat land har infort en liknande skatt som tas ut pa ett identiskt
underlag.

Klargorande nar verksamhet upphor under beskattningsaret
Bankforeningen begar att det i den foreslagna lagen fortydligas att storleken pa
riskskatt ska tas ut i proportion till hur lange som ett kreditinstitut bedriver
verksamhet under ett beskattningsar.

Vid fragor, kontakta Richard Edlepil
richard.edlepil@swedishbankers.se
08-453 44 49

SVENSKA BANKFORENINGEN
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Hans Lindberg
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1. Rattsutldtande Angaende EU-rattslig bedémning av forslagen i
departementspromemorian Riskskatt for vissa kreditinstitut, sarskilt sett i
relation till EU:s statsstodsregler, av professor Ulf Bernitz

2. Rattsutlatande Analysis of the liabilities threshold in the proposal for a risk tax
on certain credit institutions from a state aid perspective, av professor Jérbme
Monsenego

3. Rattsutlatande Risk tax for certain credit institutions - State aid analysis with
respect to the exclusion of foreign liabilities connected to the Swedish credit
market, av professor Jérbme Monsenego

4. Rattsutlatande Risk tax for certain credit institutions — high level review of
other potential issues of compatibility with EU law, av professor Jérbme
Monsenego



RATTSUTLATANDE

Angiende EU-rittslig bedomning av forslagen i departementspromemorian Riskskatt for

vissa kreditinstitut, sirskilt sett i relation till EU:s statsstodsregler

1.Uppdraget

Finansdepartementet har 1 september 2020 lagt fram en promemoria (Fi2020/03725/S1, nedan
Promemorian) 1 vilken foreslds att Sverige ska infora en ny lag om riskskatt for vissa
kreditinstitut, avsedd att trdda i kraft 1 jan. 2022. Svenska Bankforeningen dr remissinstans.
Bankforeningen har gett mig i uppdrag att i anslutning till remissarbetet gora en rittslig
bedomning av lagforslaget med sdrskild inriktning pd hur det torde forhélla sig till EU:s

statsstodsregler.

Jag har tagit del av promemorian och har fitt kompletterande information om relevanta

forhallanden frdn Bankforeningen. Jag ber att f4 anfora foljande.

2. Faktiska forhallanden i korthet

Det dr en pa flera sitt ny typ av beskattning av banker och kreditinstitut som foreslas i
Promemorian. Den tar till skillnad fran vad som &r normalt och vedertaget inte sikte pa att
beskatta foretagens inkomster utan fOretagens skulder foreslds vara skattesubjekt. Den

foreslagna nya skatten, bendmnd riskskatt, dr vidare inte generell utan tréffar bara banker och



kreditinstitut vars skulder overstiger ett visst gransvirde. Detta har utan motivering satts till 150
miljarder kronor for ar 2022, berdknat pd koncernbasis. Griansvirdet dr indexerat. Underlag for
berdkningen &r de skulder som é&r hénforliga till den verksamhet som banken eller

kreditinstitutet 1 fraga bedriver 1 Sverige, se vidare avsnitt 3.

Bankforeningen har berdknat att den foreslagna riskskatten” skulle omfatta nio banker och
kreditinstitut medan 6vriga skulle ga fria. For de berérda foretagen skulle skatten sl& hart med
det foreslagna uttaget 0,06 procent av beskattningsunderlaget f6r ar 2022 och 0,07 procent for
ar 2023 och senare ar. Det motsvarar enligt Bankforeningens berdkning en hdjning av

bolagsskattesatsen fran 20,6 procent till cirka 30 procent.

Det som nu foreslas att bli infort i Sverige dr alltsd en helt ny typ av skatt med speciell

utformning och kraftiga skatteh6jande effekter.

3. Bristande konkurrensneutralitet

Det kan konstateras att den foreslagna skatten inte &r neutralt utformad genom att den endast

traffar vissa stora kreditinstitut. Bristen pd neutralitet visar sig i tva skilda hinseenden.

Genom att den foreslagna nya skatten bara traffar sddana banker och andra kreditinstitut vars
skulder 6verskrider gransvirdet 150 miljarder kronor, berdknat pa koncernbasis, traffar skatten
inte banker och kreditinstitut vars skulder ligger under gransvérdet. Hit hor bland annat alla
sparbanker, andra medelstora och mindre banker samt ett antal aktorer pa bolanemarknaden.
Marknadsandelen for de foretag som inte triffas av skatten varierar framfor allt beroende pa
typ av tjanst men ocksa beroende pa geografisk marknad. P4 marknaden for bankinlaning fran
svenska hushall var marknadsandelen for de institut som inte triffas av skatten 27 procent ar
2019. Pa marknaden for nya boladn var motsvarande marknadsandel 23 procent samma ar. Har
uppkommer en tydlig konkurrenssnedvridning. Bankforeningen har framhallit att de mindre
bankerna och kreditinstituten bedriver en intensiv konkurrens och att deras marknadsandelar

tenderar att vixa.

Den foreslagna nya skatten ér vidare avgrénsad pa sa sitt att de skulder som foreslés ligga till
grund for berdkningen av troskelviardet 150 miljarder kronor &r sddana skulder som &r
hianforliga till den verksamhet som kreditinstitutet bedriver i Sverige. Skatten foreslas dven

omfatta utlindska banker som har filial 1 Sverige och som i den svenska verksamheten har



skulder som nar upp till troskelvérdet. Skulder hinforliga till svenska bankers och kreditinstituts
verksamhet 1 utlandet omfattas enligt forslaget av skattskyldighet till del verksamheten bedrivs
inom ramen for utldning frdn Sverige. I vissa hdnseenden synes det dock foreligga oklarhet om
vad som é&r avsett att ingd vid berdkningen av troskelvérdet. Svenska banker har en omfattande
utléning till foretag med verksamhet 1 utlandet och utldndska banker har formedling av lén till
foretagsverksamhet i Sverige. Det senare ligger utanfor sddan verksamhet som omfattas av den
foreslagna nya skatten till den del den inte sker genom svensk filial. Bankforeningen har
framhallit att 1 genomsnitt 15 — 20 procent av de stora svenska bankernas utldning sker i stark
konkurrens med utldndska banker som inte omfattas av den nu foreslagna skatten. Hér

uppkommer en viasentlig konkurrenssnedvridning.

De snedvridande effekterna forstirks genom att den foreslagna nya skatten skulle f4 en hog
troskeleffekt. Ett institut som passerar gransvirdet for skatteuttag om 150 miljarder utsétts

dédrigenom for en direkt och omedelbar skatteeffekt i storleksordningen 100 miljoner kronor.

Sammanfattningsvis kan Kkonstateras att den fOreslagna skatten brister vésentligt i

konkurrensneutralitet.

Jag dterkommer 1 avsnitt 5 till en bedomning frdn statsstodssynpunkt av denna bristande

konkurrensneutralitet.

4. Har den foreslagna skatten en évertygande motivering?

Bankforeningen har bett mig dvervdga frdgan huruvida den foreslagna “riskskatten™ har en

overtygande motivering.

Den foreslagna skatten motiveras med att stora kreditinstitut riskerar att orsaka samhillets stora
kostnader vid en eventuellt uppkommande ekonomisk krissituation och att detta gor det
motiverat att pdldgga dessa foretag en sdrskild “riskskatt”. Som bakgrund erinrar man i
Promemorian om den ekonomiska krisen pd 1990-talet och den mycket omfattande
bankkrishantering fran statens sida som da forekom. Man ndmner ocksa finanskrisen 2008, vars

effekt pd de offentliga finanserna dock blev begransad.

Man pekar vidare i Promemorian pa att sérskilt de stora bankerna har en central roll i

samhillsekonomin. I Promemorian uttalas bl. a. att den foreslagna skatten har till ”syfte att



forstarka de offentliga finanserna for att ddrigenom skapa utrymme for att klara en framtida
finansiell kris” (sid. 24) och att “skatten ar tinkt att kompensera for indirekta kostnader i
Sverige i hindelse av en finansiell kris” (sid. 25). I Promemorian uttalas vidare att “ett hogt
risktagande hos kreditinstituten 0kar sannolikheten for att en finansiell kris intréffar och att
samhillskostnaderna blir betydande” (sid. 23). Det dr dock inte s& att man foreslar att de nya
intékter som skulle inflyta till staten om den foreslagna skatten blir inférd ska reserveras eller
fonderas for anvdndning i en eventuell framtida krissituation. Forslaget dr utformat som en ren
skattehojning som skulle forstirka statsbudgetens intéktssida. Sdsom forslaget dr utformat i
Promemorian stills det inte upp ndgra hinder f6r att anvidnda de nytillkommande
skatteintidkterna for statliga utgiftsokningar av vilket slag som helst. Hirigenom forblir det

oklart vad som é&r den foreslagna skattens egentliga syften och legitima intresse.

Den framférda motiveringen for den nya skatten gar forbi och beaktar inte de grundldggande
fordndringar som har skett sedan bankkrisen pd 1990-talet néir det giller att forebygga och

hantera finansiella krissituationer.

Héar mirks forst och framst det sérskilda forfarande, resolution, som géller sedan 2016 for
finansiella foretag som har hamnat i kris, vésentligen banker och andra storre kreditinstitut.
Reglerna om resolution bygger pa ett EU-direktiv om krishantering och Overensstimmer i
huvudsak med vad som tillimpas inom EU:s bankunion.! Det grundliggande syftet med
resolution &r att rekonstruera eller avveckla viktiga finansiella foretag som fallerar, om mojligt
utan att det intraffar betydande stdrningar eller avbrott i samhéllsviktig verksamhet. Det ér
dock endast systemkritiska banker och ev. andra finansiella foretag som far vara foremal for
resolution. Vid resolution géller att det dr foretagets dgare och borgendrer som ska béra
forlusterna sa langt mojligt. Statens roll har begrénsats till att kunna gé in 1 sista hand for att
rddda systemkritiska foretag. Medel avsatta i resolutionsreserven kan darvid anvédndas for
skuldnedskrivning, konvertering av skulder till eget kapital och aterkapitalisering. Staten kan

dven agera genom Riksgélden for att garantera skyddade insdttningar.

Utmirkande for regelverket om resolution dr som framgatt att det endast far anvdandas under
strikta forutsdttningar. For att undvika s.k. moral hazard, alltsa att dgare inte ska kunna forlita

sig pa statligt stod 1 krissituationer, dar regelverket helt medvetet endast inriktat pa

1 Se Europaparlamentets och radets direktiv 2014/59/EU om inrittande av en ram fér &terhdmtning och
resolution av kreditinstitut och vardepappersforetag, Proposition 2015/16, Genomférande av
krishanteringsdirektivet och UIf Bernitz, Bankstdd och resolution i Sverige och EU, Festskrift till Goran Millgvist,
2019 s. 153 ff.



rekonstruktion 1 en krissituation av systemviktiga foretag. Andra finansiella foretag forutsatts
skola avvecklas 1 en krissituation. = Genom detta EU-rittsliga regelverk &ar alltsa
forutséttningarna for statligt stod till banker och andra kreditinstitut i finansiella svrigheter
starkt reglerade och kringgérdade. Situationen dr hdrigenom en helt annan dn under den
ekonomiska krisen under 1990-talet, da det i Sverige som bekant forekom ett mycket
omfattande statligt stod till banker m.m. Det EU-baserade regelverket for resolution medfor att
en liknande massiv stodinsats fran statens sida inte skulle vara mdjlig numera. Hianvisningen i

Promemorian till 1990-talskrisen och dess hantering dr alltsd missvisande.

Promemorian beaktar inte heller att det i Sverige har lagts upp mycket stora ekonomiska
reserver for krishantering av finansiella foretag i svérigheter. Sverige har ett vasentligt hogre
avgiftsuttag till resolutionsreserven én vad EU:s regler krdver och vad som 1 allménhet tillimpas
1 Europa. Resolutionsreserven uppgick till 43,5 miljarder kronor vid utgédngen av 2019 och
forvaltas av Riksgdldskontoret. Vidare dr att marka att det i Sverige i samband med finanskrisen
2008 infordes en sérskild s.k. stodlag enligt vilken kreditinstituten, sérskilt bankerna, dlades att
betala avgifter till en sidrskild stabilitetsfond. Fonden har bibehallits efter tillkomsten av
regelverket om resolution och resolutionsreserven. Syftet med stabilitetsfonden, som likaledes
forvaltas av Riksgdldskontoret, &r nagot oklart sedan Sverige infort en sérskild
resolutionsordning. Den halls emellertid fortsatt tillgénglig for stodatgérder. Stabilitetsfonden
uppgar till ca 40 miljarder kronor. Harutover finns en av banker och andra kreditinstitut
finansierad inséttningsgarantifond som uppgar till cirka 44 miljarder kronor. Den dr avsedd att

sakerstdlla den sérskilda statliga inséttargarantin, baserad pa EU-rétten.

Svenska staten forfogar salunda 6ver mycket stora ekonomiska reserver avsedda att kunna

tillgripas 1 hdndelse av en ekonomisk kris som traffar bankerna och andra kreditinstitut.

Hartill kommer att Sverige tillampar internationellt sett speciellt hoga kapitaltickningskrav for

banker.

Mot bakgrund av de sndva fOrutsdttningarna for att kunna tillgripa resolution, de mycket
omfattande ekonomiska medel som ér tillgédngliga f6r svenska staten for stodatgdrder samt de
hoga svenska kraven for banker pé kapitaltackning framstar den motivering som lagts fram for
den fOreslagna skatten inte som Overtygande. Det framstar som hogst oklart hur de nya
skatteintidkter som staten skulle f4 om den foreslagna skatten blir genomford dr avsedda att vara
lankade till statens mojligheter till finansiell krishantering vid en allvarlig finansiell

krissituation. Vad som anfors i Promemorian om syftet med den foreslagna nya skatten framstér



som starkt missvisande. Det som foreslds i Promemorian dr i sak inte ndgot annat dn en
nytillkommande skatt som rent allmént okar statens inkomster och dédrigenom bidrar till att
vidga mojligheterna att 6ka statens utgifter for olika dndamaél. Kvar stir dock att den anférda
motiveringen for forslaget om inférande av en riskskatt” pa de stora bankernas och
kreditinstitutets skulder &r att det trots den reglering och tillsyn som omgérdar kreditinstituten
och de stodmojligheter som stér till forfogande skulle finnas behov av nya skatteintékter for att

tacka stodatgdrder och liknande for det fall att nya finansiella kriser uppstér i framtiden.

Sammanfattningsvis framstar inte den motivering som lagts fram for forslaget att infora en ny
typ av skatt, baserad pé de stora bankernas och kreditinstitutens skulder, som dvertygande mot
bakgrund av de sndva forutsittningarna for att kunna tillgripa resolution, de mycket omfattande
ekonomiska medel som ar tillgéngliga i nuldget for svenska staten for stodatgarder samt de hoga

svenska kraven for banker pa kapitaltdckning.

5. Ar utformningen av den foreslagna skatten forenlig med EU-rdttens statsstodsregler?

I Promemorian gors beddmningen att utformningen av den foreslagna nya skatten torde vara
forenlig med EU:s regler om statligt stod. Bankforeningen har bett mig att 6verviga om denna

beddmning kan antas vara korrekt.

Den foreslagna skatten dr som behandlats i1 avsnitt 3 inte neutralt utformad utan triffar endast
vissa stora banker och andra kreditinstitut. Som dir framgatt brister utformningen 1 flera

hinseenden 1 konkurrensneutralitet.

Det finns anledning att ndrmare dvervdga om denna snedbelastning kan innefatta ett sddant
gynnande/missgynnande av foretag som utgor otillatet statsstod enligt EU:s statsstodsritt.
Utgéngspunkten vid en rittslig bedomning av denna frdga dr unionsrittens grundlidggande
bestimmelsen om forbud mot statsstod i artikel 107.1 i fordraget om EU:s funktionssitt

(FEUF), som lyder:

”Om inte annat foreskrivs 1 fordragen, dr stod som ges av en medlemsstat eller med hjdlp av
statliga medel, av vilket slag det &n dr, som snedvrider eller hotar att snedvrida konkurrensen
genom att gynna vissa foretag eller viss produktion, oforenligt med den inre marknaden i den
utstrackning det padverkar handeln mellan medlemsstaterna.”



Otillatet statsstod behdver inte ha formen av utbetalning av ekonomiska formaner och liknande
fran det allménna utan kan dven ha den formen att foretag har ekonomiska fordelar eller
asamkas ekonomiska nackdelar genom bristande neutralitet vid bestdmning av skatter och
avgifter som ska betalas till det allménna.> Det kan pipekas att begreppet ekonomisk fordel
uppfattas vidstrackt pa statsstodsomridet och inbegriper varje ekonomisk formén eller fordel

som ett foretag inte skulle ha fatt under normala marknadsforhillanden.?

En oproblematisk utgangspunkt for det foljande &r att svenska banker och kreditinstitut normalt
har en verksamhet som 1 vart fall i ndgon omfattning berér ett eller flera andra EU/EES-ldnder
an Sverige, ofta ett antal sddana lander. EU-réttens grundldggande krav pd att samhandeln
mellan medlemsstaterna ska vara berdrd for att regelverket om statsstod ska vara tillampligt ar

alltsa uppfyllt.

Det star vidare klart att den foreslagna nya skatten inte omfattas av de sdrskilda undantagen
inom ramen for regelverket om statsstod for regionalstod, kulturstdd, avhjdlpande av allvarlig
ekonomisk storning m.m. i artikel 107.2 och 107.3 FEUF. Den omfattas heller inte av den

forordning genom vilken vissa kategorier av stdd forklarats forenliga med den inre marknaden.*

En central utgdngspunkt for bedomningen ar att skatter och ddrmed jamstillda avgifter, som
genom bristande neutralitet medfor ett selektivt missgynnande av vissa foretag, kan vara att
bedoma som otillatet statsstod genom att medfora att dessa foretag dsamkas hogre kostnader.
Skatter och avgifter, som medfor ett selektivt missgynnande, kan indirekt utgdra ett fran
statsstodssynpunkt otillatet gynnande av andra foretag som slipper kostnaderna. Den ovan
citerade fordragstexten talar som framgéir om ”snedvrida konkurrensen genom att gynna vissa
foretag eller viss produktion.” Skatteselektivitet dr en vélkdnd form av statsstod. Vid
bedomningen av frdgan om det foreligger en sddan selektivitet dr det vedertaget att tillimpa en

trestegsmetod.’

2 Se till det sagda C. Quigley, European State Aid Law and Policy, 3 ed., Oxford 2015.

3 Kommissionens tillkinnagivande om begreppet statligt stéd som avses i artikel 107.1 i férdraget om
Europeiska unionens funktionssatt (2016/C 262/01) punkt 66.

4 Kommissionens férordning (EU) 651/2014 genom vilken vissa kategorier av stéd férklaras férenliga med den
inre marknaden enligt artiklarna 107 och 108 i fordraget.

5 Kommissionens tillkinnagivande om begreppet statligt stéd (EUT C 262, 19.7.2016 punkt 128 ff. och avsnitt
5.4. Trestegsmetoden tillaimpas av EU-domstolen vid avgorande av om skatteregler har en utformning som kan
strida mot statsstdodsreglerna, se t ex mal C-20/15 P och C-21/15 P, EU:C:2016:981, World Duty Free Group m.f.
och mal C-203/16 P, Dirk Andres mot kommissionen, EU:C:2017:1017, sarskilt generaladvokat Wahls yttrande i
malet. Se vidare bl a J. Monsenego, Selectivity in State Aid Law and the Methods for the Allocation of the
Corporate Tax Base, Kluwer Publ., 2018.



I ett forsta steg identifieras ett referenssystem i form av en avgransning att ha som riktmirke

vid beddmningen.

I ett andra steg ska det faststdllas om en viss atgérd, 1 detta fall en skattehdjning, utgor ett
undantag fran referenssystemet pa sa stt att dtgérden gor atskillnad mellan ekonomiska aktorer
som befinner sig i en faktiskt och rattsligt jamforbar situation. Man ska hérvid beakta de mél
som efterstrivas med atgarden. Gors det en atskillnad mellan aktorer 1 jaimforbar situation &r

atgirden att betrakta som selektiv.

I ett tredje steg ska det undersdkas om selektiviteten kan motiveras och berittigas av vad som
brukar bendmnas referenssystemets art eller allménna systematik. Analysen i det féljande sker

enligt denna ordning.

Det forsta steget ar som namnt avgransning av referensramen. I detta fall, dar utgdngspunkten
ar skatt pd skulder, synes referensramen for bedomningen med hdnsyn till den foreslagna
skattens utformning bora avgréinsas till banker och kreditinstitut som &r verksamma med att
bedriva utlaning till kunder pd den svenska marknaden. Dessa foretag 4r marknadsaktorer som
inom vissa ramar bedriver 1 huvudsak likartad verksamhet pa samma marknad och forutsatts
kunna konkurrera med varandra pa lika villkor. De befinner sig hdrigenom i en jaimforbar

situation, dir huvudprincipen &r skattemissig likabehandling.®

Promemorian gor pad denna punkt en annan beddémning, se sid. 35. Man framhaller att ett
specifikt kreditinstituts betydelse for dess paverkan pa det finansiella systemet dr beroende pa
institutets storlek och komplexitet samt omfattningen av dess verksamhet. Man héavdar att det
endast dr de institut som enligt forslaget blir belastade med den nya skatten som utgér en
potentiell risk for visentliga indirekta kostnader for samhéllet. De dr dirfor 1 en annan réttslig
och faktisk situation avseende syftet med skatten dn Ovriga banker och kreditinstitut.
Promemorian synes bygga pd uppfattningen att den referensram som ska anvédndas for den
statsstodsrittsliga bedomningen endast ska anses omfatta de foretag som blir skattskyldiga

enligt forslaget. Man urskiljer alltsa dessa foretag som en sérskild kategori.

Denna sniva avgriansning av referensramen framstar inte som 6vertygande. Det finns inget
redovisat underlag for hur man gjort bestimningen av den nedre beloppsgriansen for

skattskyldighet. Grinsen framstar som tamligen arbitrar. Hartill kommer att dven foretag som

6 Likvardiga konkurrensférutsattningar och atgarder for att begriansa snedvridningar av konkurrensen
bedémdes ingdende av kommissionen i t ex dess beslut K(2010) 3124 slutlig ang. statligt omstruktureringsstod
till Carnegie Investment Bank.



ligger under beloppsgrinsen skulle kunna orsaka vésentliga indirekta kostnader vid ett
fallissemang, mojligen bortsett frdn sédrskilt smd aktérer. Som ndmnt bedriver i Sverige
verksamma banker och kreditforetag i stort sett likartad verksamhet pd samma marknad och
forutsétts konkurrera med varandra pa lika villkor oavsett om de ligger over eller under den

foreslagna beloppsgrinsen for skattskyldighet f6r skulderna.

Sammanfattningsvis bor referensramen — till skillnad fran resonemanget i Promemorian -
innefatta banker och kreditinstitut som ar verksamma med att bedriva utlaning till kunder pa

den svenska marknaden oberoende av beloppsgréns.

Det andra steget innefattar som nimnt en beddmning av om den foreslagna skatten ar selektiv
genom att gora skillnad mellan banker och kreditféretag som befinner sig 1 en faktiskt och

rittsligt likartad situation, dvs tillhor samma referensram.

Sasom belysts ovan 1 avsnitt 3 brister den foreslagna skatten 1 tvad hédnseenden i

konkurrensneutralitet.

Den ena situationen avser forhallandet mellan sdrskilt stora banker och kreditinstitut pad den
svenska marknaden och dvriga, relativt sett mindre aktorer pa denna marknad. Genom att den
foreslagna nya skatten bara triffar sadana banker och andra kreditinstitut vars skulder
overskrider gransvdrdet 150 miljarder kronor, berdknat pa koncernbasis (i nuldget totalt nio
foretag eller koncerner) traffar skatten inte svenska banker och kreditinstitut vars skulder ligger
under gransvardet. Hit hor bland annat alla sparbanker, andra mindre och medelstora banker
samt ett antal aktorer pa boldnemarknaden. Pa flera betydelsefulla delmarknader har de institut
som inte trdffas av skatten sammanlagda marknadsandelar pd 20 procent eller hogre. Forslaget
om ett troskelvirde for skattskyldighet pa 150 miljarder kronor i skulder dr inte forenligt med
den grundldggande principen om skatteneutralitet genom att den inte tréffar foretag vars
utldning ligger under troskelviardet. Den foreslagna skatten skulle hdrigenom slé selektivt,
verkar konkurrenssnedvridande och strida mot den grundléggande principen om likabehandling

och skatteneutralitet.

Den andra situationen avser forhéllandet mellan utldndska banker och de svenska banker och
kreditinstitut som enligt forslaget i promemorian ska betala skatt dven pd de skulder i sin
svenska balansrakning som anvands for att finansiera utlaning i stark konkurrens med utlindska
banker och kreditinstitut utan att detta sker via svensk filial. Det kan exempelvis vara fragan
om svensk exportfinansiering eller finansiering av svenska foretags utlandsverksamhet.

Utléning av den typen uppskattas av Bankforeningen ha en andel motsvarande i genomsnitt 15—
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20 procent av beskattningsunderlaget. Ocksa i detta hdnseende skulle den foreslagna skatten sla

selektivt och verka konkurrenssnedvridande.

Promemorian gor hédr en annan beddémning genom att som namnt utga fran att de banker och
kreditinstitut som enligt forslaget ska belastas med den nya skatten utgoér en egen kategori (se
sid. 35). Enligt Promemorian omfattar referensramen endast dessa foretag. Promemorian nar
med denna utgangspunkt slutsatsen att det faktum att andra kreditinstitut inte kommer att

beskattas inte innebér ett selektivt gynnande av dessa foretag ur statsstodshénseende.

Promemorians beddmning av referensramen ar som redan ndmnt inte dvertygande. Utgdr man,
som ter sig korrekt, frdn en referensram som innefattar de banker och kreditinstitut som é&r
verksamma med att bedriva utlaning till kunder pd den svenska marknaden oberoende av
beloppsgrdans star det klart att den foreslagna skatten slar selektivt och verkar

konkurrenssnedvridande.

En tdnkbar invindning i viss mén i linje med resonemanget 1 Promemorian skulle kunna vara
att den foreslagna skatten triaffar den 6vervigande delen av utlaningen frén svenska banker och
kreditinstitut och att selektiviteten i utformningen dirfor inte skulle ha ndgon egentlig
betydelse. Skatten traffar som framgitt inte mindre och medelstora svenska banker och
kreditinstitut och omfattar inte heller utlaindska banker som direkt konkurrerar med svenska
banker till den del denna verksamhet inte sker inom ramen for svensk filial (se avsnitt 3 ovan).
Det riacker emellertid att endast ett fital foretag gynnas eller missgynnas av en selektiv
skattedtgdrd for att en fordel eller nackdel ska anses foreligga som medfor att statsstodsreglerna
anses vara tillimpliga.” Invindningen att den foreslagna skatten endast skulle undanta en relativ

sett mindre del av marknaden och dérfor vara godtagbar kan alltsa inte anses bérkraftig.

Sammanfattningsvis innebar det sagda att den foreslagna skatten &dr selektiv genom att géra
atskillnad mellan aktorer 1 jimforbar situation och genom att brista i konkurrensneutralitet. Det
innebdr att man har att gd vidare till steg tre for att prova om det foreligger sddana

omstandigheter som skulle gora skattens utformning godtagbar fran statsstodssynpunkt.

Det tredje steget innebdr som ndmnt att man ska prova om selektiviteten kan motiveras av vad
som brukar bendmnas systemets art eller allmidnna systematik. I detta steg far man undersoka

vad som &r syftet eller médlet med den foreslagna skatten och om detta gor det mojligt att

7 Se t ex kommissionens beslut 29 juni 2016, C (2016) 4809 final (nr SA.42007) punkt 43, gillande
schablonbeskattning av diamanthandlare i Belgien.



11

rittfardiga skatten med beaktande av de syften som ligger bakom EU och dess statsstodsregler.®
For att ndmna ett exempel kan en viss avgransning av en miljoskatt pa ett sérskilt omrade vara
motiverad av Overvdganden som har till syfte att styra eller begridnsa ett visst slag av
konsumtion som bedéms vara mindre ldmplig fran miljoskyddssynpunkt. En sddan avgransning

kan vara fullt férenlig med EU-ritten.

Naér det géller att bedoma om selektiviteten 1 utformningen av den foreslagna nya skatten kan
anses godtagbar vid en bedomning enligt EU:s statsstodsregler giller det alltsa att bedoma syftet

med skatten mot bakgrund av EU-rétten och utformningen av statsstodsreglerna.

Syftet med den foreslagna nya skatten har behandlats i Promemorian och ovan i avsnitt 4. Som
framgatt motiveras skattens inforande och utformning med att stora banker och kreditinstitut
riskerar att orsaka samhillets stora kostnader vid en eventuellt uppkommande ekonomisk
krissituation. Det anfors vidare i Promemorian (sid. 23 ff.) bl a att de stora bankerna har en
central roll 1 samhillsekonomin, att den foreslagna skatten har till ”syfte att forstdrka de
offentliga finanserna for att darigenom skapa utrymme for att klara en framtida finansiell kris,”
att skatten &r tinkt att kompensera for indirekta kostnader i Sverige i héndelse av en finansiell
kris” och att “ett hogt risktagande hos kreditinstituten dkar sannolikheten for att en finansiell
kris intrdffar och att samhéllskostnaderna blir betydande”. De kreditinstitut som foreslas bli
skattskyldiga utgor en potentiell risk for vésentliga indirekta kostnader for samhéllet”. Syftet

kommer ocksa till uttryck i1 den foreslagna bendamningen riskskatt.

I Promemorian uttalas att det finns ingen réttspraxis om hur det foreslagna skattesystemet skulle

bedomas utifran EU:s statsstodsregler (sid. 35).

Det stér klart att huvudsyftet med den foreslagna skatten &r att ge svenska staten en forstérkt
buffert for ingripanden med atgirder vid en eventuellt uppkommande finansiell kris. Vad som
ska ndrmare forstds med visentliga indirekta kostnader for samhéllet klargdrs dock inte. Sddana
atgdrder skulle sannolikt atminstone till stor del {4 karaktér av stoddtgérder i EU-rdttens mening.
Sasom framgatt ar emellertid mojligheterna for staten att gd in med stodatgarder for att stoda
banker och andra kreditinstitut i finansiella svarigheter numera helt medvetet hogst begransade
genom regelverket om resolution. Statsstdd ska ju inte lamnas till svaga finansiella foretag i

situationer som ligger utanfor vad som omfattas av ordningen for resolution. Med tanke pé att

8 Kommissionens tillkinnagivande om begreppet statligt stéd namner i punkt 139 som exempel bl a behovet av
att bekdmpa bedragerier och skatteundandragande, behovet av att beakta sarskilda redovisningskrav och
administrativ hanterlighet.
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detta faktum &r vélbekant forblir det oklart vad det ar for slags stodatgdrder m m som den

avsedda nya finansiella bufferten ar ténkt att tillgodose.

Naér det giller att ta stillning hur den foreslagna skatten forhéller sig till det tredje steget vid
bedomningen enligt EU:s statsstodsregler géller det att bedoma om skatten kan réttfardigas med
beaktande av de syften som ligger bakom dessa regler. Bedomningen forsvaras i viss mén av
den oklarhet som kénnetecknar forslaget om denna nya buffert for dtgérder fran svenska statens
sida vid en krissituation och hur den ar avsedd att tillimpas. Sasom den foreslagna skatten
utformats och motiverats dr det dock svért att se hur den skulle kunna férenas med EU:s syn pa

stoddtgirder och ddrmed kunna godtas vid en beddmning enligt det tredje steget.

Sammanfattningsvis dr det min beddmning att den foreslagna “riskskatten” sannolikt strider
mot EU:s statsstodsregler pa grund av sin selektiva utformning, sina konkurrenssnedvridande
effekter och sin inriktning pé att bygga upp en buffert for former av stodétgirder frén svenska
statens sida, vars tillimpning ter sig svér att férena med EU:s syn pa vad som utgor godtagbara

stodatgarder.

6. Anmdlan och provning av statsstod

I Promemorian uttalas (bl a sid. 34) att &ven om forslaget att vissa kreditinstitut ska betala
riskskatt till staten bedoms inte utgora statligt stdd avser man att anméla forslaget till EU-
kommissionen for att erhalla réttslig sdkerhet. Detta torde fa fOrstds sa att man dven inom

Finansdepartementet har gjort bedomningen att forslaget dr tveksamt fran statsstodssynpunkt.

En sddan anmaélan sker enligt artikel 108.3 FEUF. Anmilan ska ske i s& god tid att
kommissionen kan yttra sig om alla planer pa att vidta eller dndra stodatgarden. Héarvid géller
enligt artikel 108.3 FEUF det s. k. genomforandeforbudet, vilket innebér att det &r olagligt for

en medlemsstat att genomfora ett icke anmalt statsstod.

Beslutar man sig inom Regeringskansliet for att gé vidare med lagforslaget i Promemorian och
gora en anmdlan till EU-kommissionen bor Bankforeningen overviga att 1 ndra anslutning till
denna anmaélan ldmna in ett formellt klagomal till kommissionen. Det finns sérskilt formuldr

for detta.
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7. Sammanfattande slutsatser

Med hénvisning till vad som anforts i1 det foregdende finner jag sammanfattningsvis

Att den motivering som lagts fram for forslaget att infora en ny typ av skatt, baserad pa de stora
bankernas och kreditinstitutens skulder, inte framstir som Overtygande mot bakgrund av de
sndva forutsittningarna for att kunna tillgripa resolution, de mycket omfattande ekonomiska
medel som 1 nuldget ir tillgéngliga for svenska staten for stodatgérder samt de hoga svenska

kraven for banker pa kapitaltickning,

Att den foreslagna skatten dr selektiv genom att gora atskillnad mellan aktorer i jamforbar

situation och genom att brista i konkurrensneutralitet,

Att den foreslagna skatten sannolikt strider mot EU:s statsstodsregler pa grund av sin selektiva
utformning, sina konkurrenssnedvridande effekter och sin inriktning pa att bygga upp en buffert
for former av stodatgirder fran svenska statens sida, vars tillampning ter sig svar att forena med

EU:s syn pa vad som utgoér godtagbara stodéatgarder,

Att om man inom Regeringskansliet beslutar sig for att g4 vidare med lagforslaget i
Promemorian och gora en anmélan till EU-kommissionen bér Bankforeningen dverviga att i

ndra anslutning till denna anmélan ldmna in ett formellt klagomal till kommissionen.

Stockholm den 5 november 2020

Ulf Bernitz

Professor 1 europeisk integrationsratt vid Stockholms universitet, jur dr, Dr jur h.c.
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Legal opinion: analysis of the liabilities threshold in the
proposal for a risk tax on certain credit institutions from a
State aid perspective

Analysis performed by Prof. Dr. Jérbme Monsenego, Professor of International Tax
Law at Stockholm University, Sweden

Stockholm, 15 December 2020

1 Purpose of the legal opinion and limitations

This legal opinion is written at the initiative of the Swedish Bankers’ Association. The
purpose of the opinion is to analyse the compatibility with the State aid rules of the
liabilities threshold in the proposal for a risk tax on certain credit institutions as it is
presented in a memorandum drafted by the Swedish Ministry of Finance.?

This opinion does not contain a fully exhaustive assessment of the compatibility with
the State aid rules of the suggested tax, as it only focuses on the analysis from a State
aid perspective of the reliance on a liabilities threshold in the design of the tax. Other
issues are not in the scope of this opinion.

I have not performed investigations outside the field of State aid law. In that respect, |
have been relying on the information contained in the memorandum drafted by the
Swedish Ministry of Finance.

2  Short summary of the proposal for a risk tax on certain credit institutions

The suggested tax is designed so that credit institutions (kreditinstitut) that have
liabilities at the beginning of a tax year that are connected to credit activities in Sweden,
pay a risk tax consisting of a percentage of the liabilities after certain adjustments are
made to their liabilities. The tax is to be levied, however, only if the liabilities exceed a
given threshold. The tax rate suggested for 2022 is 0,06% of the liabilities, and the
threshold suggested for 2022 is 150 billion SEK. The tax rate is set to 0,07% as from
2023, and the liabilities threshold is intended to increase each year.

The suggested tax is designed so that credit institutions are divided in two categories:
those with liabilities below the threshold, and those with liabilities above it. These two
categories are subject to different tax treatments: while the former category does not

1 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1:
https://www.regeringen.se/4aba7b/contentassets/3098b7791ca64bb2b41cfb810f4a2726/riskskatt-for-
vissa-kreditinstitut.pdf



https://www.regeringen.se/4a6a7b/contentassets/3098b7791ca64bb2b41cfb810f4a2726/riskskatt-for-vissa-kreditinstitut.pdf
https://www.regeringen.se/4a6a7b/contentassets/3098b7791ca64bb2b41cfb810f4a2726/riskskatt-for-vissa-kreditinstitut.pdf

pay the tax at all, the second category pays the tax on all its liabilities. This is illustrated
with a simplified example, where banks 1 and 2 are Swedish banks with liabilities on
their balance sheets for their credit activities in Sweden:

- Bank 1 has liabilities amounting to 140 billion SEK. It pays no risk tax, because
its liabilities are below the threshold of 150 billion SEK.

- Bank 2 has liabilities amounting to 160 billion SEK. It is in the scope of the risk
tax, because its liabilities are above the threshold of 150 billion SEK. For year
2022, the tax paid by bank 2 amounts to 160.000.000.000 * 0,06% = 96.000.000
SEK

The suggested risk tax on certain credit institutions does not function as a typical
progressive tax; this is because a progressive tax rate would normally be designed so
that all undertakings are subject to the same treatment, especially the benefit of lower
rates. If the suggested risk tax were designed with a more traditional progressive tax
rate, a reduction of the tax base equal to the threshold would be granted to all
undertakings. The risk tax would be payable only on liabilities that exceed the
threshold. The tax treatment of banks 1 and 2 would be the following:

- Bank 1 has liabilities amounting to 140 billion SEK. It pays no risk tax, because
its liabilities are below the threshold of 150 billion SEK.

- Bank 2 has liabilities amounting to 160 billion SEK. It is in the scope of the risk
tax, because its liabilities are above the threshold of 150 billion SEK. Bank 2
pays the risk tax only for what exceeds the threshold. For year 2022, the tax
amounts to:

o 160.000.000.000 — 150.000.000.000 = 10.000.000.000
o 10.000.000.000 * 0,06% =6.000.000 SEK

Progressive income tax rates or progressive turnover tax rates have, in certain
situations, been deemed compatible with the EU fundamental freedoms in view of the
fiscal autonomy of the Member States.? Their compatibility with the State aid rules is
yet to be settled in view of the advantage given to the undertakings that qualify for the
lower tax rates.® However, the suggested risk tax has a peculiar design, because of the
lack of exemption up to the threshold for credit institutions that have liabilities above
it. This results in a clear difference in the taxation of the two categories of credit
institutions, something that accentuates the potentially selective character of the tax.

2 See Case C-323/18, Tesco-Global Aruhazak; Case C-75/18, Vodafone Magyarorszag.
3 See Case C-562/19 P, European Commission v Republic of Poland, Opinion of Advocate General
Kokott delivered on 15 October 2020, paragraph 33, last sentence.



3 Methodology to assess the compatibility of a tax measure with the internal
market from the perspective of the EU State aid rules

Article 107(1) of the TFEU is drafted as follows: “Save as otherwise provided in the
Treaties, any aid granted by a Member State or through State resources in any form
whatsoever which distorts or threatens to distort competition by favouring certain
undertakings or the production of certain goods shall, in so far as it affects trade between
Member States, be incompatible with the internal market.”

According to settled case-law from the Court of Justice of the European Union
(hereinafter the “CJEU”), the classification of a national measure as State aid, within
the meaning of Article 107(1) TFEU, requires several conditions to be fulfilled
cumulatively. First, there must be an intervention by the State or through State
resources. Second, the intervention must be liable to affect trade between the Member
States. Third, it must confer a selective advantage on the recipient. Fourth, it must
distort or threaten to distort competition.*

The selectivity criterion is traditionally considered as the most complex element of the
State aid definition in the area of taxation, and it is the main issue studied in this opinion.
Therefore, in the below section | will be discussing the three other criteria (section 4).
I will then focus on the selectivity criterion (section 5).

4 Intervention by the State or through State resources, effect on trade between
the Member States, and distortion of competition

First, according to article 107(1) of the TFEU, there must be an intervention by the
State or through State resources for a measure to be able to constitute illegal State aid.
This requirement is automatically fulfilled with respect to tax measures since only the
State, or a public organisation within the State, has the right to levy taxes. The fact that
a tax is not levied implies an indirect transfer of resources to the benefit of the taxpayers
that are not subject to the tax. Thus, depending on its design, a tax measure may
constitute State aid.> The risk tax on certain credit institutions suggested in the
memorandum would be levied by the Swedish State and it would be imputable to the
State. It would strengthen the public finances of the State. Therefore, the risk tax would
be considered as an intervention by the State or through State resources for the purpose
of the application of the first element of article 107(1) of the TFEU. This criterion is
thus fulfilled.

Second, the intervention must be liable to affect trade between the Member States for
the measure to potentially constitute State aid. This criterion is normally considered to
be fulfilled by the European Commission and by the Union courts when a measure

4 See e.g. Joined Cases C-20/15 P and C-21/15 P, Commission v World Duty Free Group and Others,
paragraph 53.

5 See e.g. Case C-222/04, Ministero dell'Economia e delle Finanze v Cassa di Risparmio di Firenze
SpA, Fondazione Cassa di Risparmio di San Miniato and Cassa di Risparmio di San Miniato SpA,
paragraph 132.



affects undertakings that are globally active and operate in several Member States of
the Union.® The financial sector is open to cross-border trade and it is frequent that
banks or other financial institutions in one Member State operate in other Member
States, assuming they are allowed to do so.” Swedish banks are often active abroad or
have foreign clients, and several foreign banks are active on the Swedish market.
Therefore, in my view a risk tax on credit institutions would be liable to affect trade
between the Member States in the sense of article 107(1) of the TFEU, thereby making
this criterion fulfilled.

Third, an intervention must distort or threaten to distort competition for it to be
potentially deemed as an illegal State aid. It is usually considered in State aid law that
a measure granted by a Member State distorts or may threaten to distort competition
when it is liable to improve the competitive position of the recipient compared to other
undertakings with which it competes. & It can reasonably be assumed that the suggested
tax measure would distort or threaten to distort competition, since the undertakings
subject to the tax and exempted from it are, at least in some respects, competing on
similar markets or for similar clients. It is also acknowledged in the memorandum
drafted by the Swedish Ministry of Finance that competition would probably be
affected if the tax were implemented.® Indeed, since it is possible that the banks subject
to the risk tax would transfer at least part of this additional cost to their clients via e.g.
increased fees, higher interests charged, or lower interests paid, competition might be
distorted as credit institutions that are not in the scope of the tax would save this cost
and thus be able to sell their products and services at lower prices. Therefore, it can be
assumed that this criterion is fulfilled.

The above analysis leaves one criterion to investigate, the selective advantage, which
IS investigated in the section below.

5 Analysis of the potential existence of a selective advantage

Although the notion of “selective advantage” is frequently used in State aid practice, it
is settled case law that the two notions of advantage and selectivity need to be
distinguished: “the requirement as to selectivity under Article 107(1) TFEU must be

clearly distinguished from the concomitant detection of an economic advantage”.*

& See e.g. Commission Decision of 21.10.2015 on State aid SA.38375 (2014/C ex 2014/NN) which
Luxembourg granted to Fiat, paragraph 189; see also Case C-53/00, Ferring SA v Agence centrale des
organismes de sécurité sociale (ACOSS), paragraph 21.

7 On the effect on trade and the distortion of competition in the financial sector, see Case C-222/04,
Ministero dell'Economia e delle Finanze v Cassa di Risparmio di Firenze SpA, Fondazione Cassa di
Risparmio di San Miniato and Cassa di Risparmio di San Miniato SpA, paragraphs 139 and following.
8 See e.g. Commission Decision of 21.10.2015 on State aid SA.38375 (2014/C ex 2014/NN) which
Luxembourg granted to Fiat, paragraph 189, with further references to the case law of the European
Courts at footnote 75.

9 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, pp. 40-41.

10 See Case C-15/14 P, European Commission v. MOL Magyar Olaj- és Gazipari Nyrt., paragraph 59.



However, the General Court has found that this does not prevent the two criteria from
being examined “simultaneously”, in situations where they overlap.

For the sake of clarity, | will first analyse the potential existence of an advantage
(section 5.1), before turning to the selectivity criterion (section 5.2).

5.1 The potential existence of an advantage

With respect to the existence of an advantage in the sense of article 107(1) of the TFEU,
the CJEU has held in numerous cases that measures that relieve an undertaking of a
cost, including a tax cost, may constitute an aid.*? For example, in the Congregacion
de Escuelas Pias Provincia Betania case, the CJEU held that “measures which, in
various forms, mitigate the charges that are normally included in the budget of an
undertaking and which therefore, without being subsidies in the strict meaning of the
word, are similar in character and have the same effect are considered to constitute
aid”;*3 on that basis, the Court considered that a tax exemption would confer an
economic advantage on its beneficiary.** To take another example, in the ANGED case
the CJEU ruled that an exemption from a tax on large retail establishments that was
granted to collective large retail establishments with a surface area equal to or greater
than 2 500 m2 did constitute State aid.'® In the case of the suggested risk tax, and when
considering the fact that certain credit institutions are in the scope of the tax while others
are not, it is unquestionable that the credit institutions being exempted from the tax
receive an economic advantage consisting in this very tax relief. The advantage is all
the more patent that the credit institutions that are in the scope of the tax do not benefit
from a tax exemption up to the threshold.

The advantage criterion is thus fulfilled. This does not make the tax at breach of the
State aid rules: it remains to be investigated whether or not the selectivity criterion is
fulfilled.

5.2 The selectivity criterion

With respect to the selectivity criterion, a first question might be whether or not the
suggested risk tax on certain credit institutions could be deemed selective because of
its sectoral nature: indeed, by only applying to the financial sector, all other sectors are
exempted from the tax, and thus indirectly receive an advantage through not being

11 See Cases T-778/16 and T-892/16, Ireland and Others v European Commission, paragraphs 136-
138.

12 See Case C-222/04, Ministero dell'Economia e delle Finanze v Cassa di Risparmio di Firenze SpA,
Fondazione Cassa di Risparmio di San Miniato and Cassa di Risparmio di San Miniato SpA, paragraph
132.

13 See Case C-74/16, Congregacion de Escuelas Pias Provincia Betania v Ayuntamiento de Getafe,
paragraph 66.

1% See Case C-74/16, Congregacion de Escuelas Pias Provincia Betania v Ayuntamiento de Getafe,
paragraph 68.

15 See Case C-233/16, Asociacion Nacional de Grandes Empresas de Distribucion (ANGED),
paragraph 68.



subject to a tax on their liabilities. However, the practice of the European Commission
and the case law of the Union courts tend to accept the right of the Member States to
impose sectoral taxes. In this respect, the CJEU has especially held that “in the absence
of European Union rules governing the matter, it falls within the competence of the
Member States, or of infra-State bodies having fiscal autonomy, to designate bases of
assessment and to spread the tax burden across the different factors of production and
economic sectors”.

This formulation has been used in several cases,!” and the acceptance of sectoral taxes
such as environmental taxes or certain taxes on the financial sector!® confirms the
possibility for the Member States to implement sectoral taxes, as long as they prove
non-selective.'® Therefore, 1 do not analyse the potential selectivity of the risk tax
because of its sectoral nature, although an incompatibility cannot be excluded.?® Also,
the potential selectivity of a sectoral tax is mostly relevant when such a tax is applied
homogeneously. In the case of the risk tax on certain credit institutions, the tax includes
an intrinsic differentiation. Therefore, in this opinion I shall investigate the potential
selectivity that may exist within the risk tax system.

16 See Joined cases C-106/09 P and C-107/09 P, European Commission (C-106/09 P) and Kingdom of
Spain (C-107/09 P) v Government of Gibraltar and United Kingdom of Great Britain and Northern
Ireland, paragraph 97.

17 See e.g. Case C-233/16, Asociacion Nacional de Grandes Empresas de Distribucion (ANGED),
paragraph 50.

18 For example, the European Commission has found that “the peculiar nature of banking could, in
principle, justify the introduction of specific tax rules for the sector”: see Commission Decision of 11
December 2001 on the tax measures for banks and banking foundations implemented by Italy
(2002/581/EC), paragraph 32.

19 Certain taxes that improve or worsen the competitive situation of one sector have been deemed
illegal State aid. See e.g. Case 173/73, Italy v Commission; Case C-75/97, Kingdom of Belgium v
Commission of the European Communities. In this respect see Pierpaolo Rossi, ‘The Paint Graphos
Case: A Comparability Approach to Fiscal Aid’, in Dennis Weber (ed.), EU Income Tax Law: Issues
for the Years Ahead (IBFD 2013), p. 130: “it is not State aid to apply general taxes to different sectors
(e.g. banking compared to manufacturing), but it is State aid to apply sectoral (and therefore non-
general) taxes to different sectors (banking compared to manufacturing)”.

20 One may, for example, question the need for an additional tax on credit institutions as they are
already contributing to the public finances by paying various types of taxes and by not being able to
deduct VAT on their purchases. They are also contributing to schemes such as the bank resolution
system, and they are subject to capital requirements. One may also observe that the suggested risk tax
is not linked to the ability-to-pay of credit institutions, and may make the financial sector less attractive
to investors and customers (see Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 39). Additionally,
one may observe that several types of sectoral taxes have a behavioural and not only fiscal objective,
such as environmental taxes or taxes on products that are not healthy; in such cases, the sectoral nature
of the tax may be compatible with the State aid rules given the fundamentally different situations of the
undertakings to which they apply. No such differences exist in the case of the proposed risk tax on
certain credit institutions. Finally, certain sectoral taxes apply instead of the normal income tax, such as
tonnage taxes (see e.g. the Commission decision SA.45300 approving the Danish tonnage tax) or the
Belgian alternative income tax regime for the wholesale diamond sector (see the Commission decision
SA.42007, where it accepted such a regime); this is not the case of the risk tax, which applies in
addition to the corporate income tax. However, the question of the compatibility with State aid law of
the sectoral nature of the suggested risk tax on certain credit institutions is not studied in more details
in this opinion, the scope of which is limited to the potential selectivity resulting from the liabilities
threshold.



The selectivity criterion implies a prohibition of discriminations between comparable
undertakings,?* which in essence leads to an obligation to provide equal treatment.?? To
test the potential selectivity of a tax measure, the CJEU has developed a method in
several steps: one must first identify the ordinary or “normal” tax system applicable in
the Member State concerned.?® Second, one needs to demonstrate that the tax measure
at issue is a derogation from that ordinary system to the benefit of only certain
undertakings, in so far as it differentiates between operators who, in the light of the
objective pursued by that ordinary tax system, are in a comparable factual and legal
situation; even if there is no formal derogation included in the tax system from what is
deemed as “normal taxation”, a measure may still be selective if its effects favour
certain undertakings over others (so-called de facto selectivity).?* Third, assuming that
a tax measure is a priori selective (i.e. it implies a difference in treatment between
comparable undertakings) it may nevertheless be justified if it flows from the nature or
the general structure of the system of which it forms part,® and is in line with the
principle of proportionality.2®

The potential selectivity of the suggested risk tax for certain credit institutions is
analysed below in the light of this methodology.

5.2.1 What is the reference system?

The reference system must be determined carefully, because an improperly chosen
reference system is likely to lead to a biased State aid analysis.?’

The European Commission defines the reference system as follows: “a consistent set of
rules that generally apply — on the basis of objective criteria — to all undertakings
falling within its scope as defined by its objective. Typically, those rules define not only
the scope of the system, but also the conditions under which the system applies, the
rights and obligations of undertakings subject to it and the technicalities of the
functioning of the system”.?® The European Commission observes that the reference
system ““is based on such elements as the tax base, the taxable persons, the taxable event
and the tax rates”. Consequently, it will often be the tax system itself that constitutes

21 See Case C-233/16, Asociacion Nacional de Grandes Empresas de Distribucion (ANGED),
paragraph 38; Joined Cases C-105/18 to C-113/18, Asociacion Espafiola de la Industria Eléctrica
(UNESA) and Others v Administracién General del Estado, paragraph 60.

22 See Case C-524/14 P, European Commission v. Hansestadt Libeck, paragraph 53.

23 See Case C-88/03, Portugal v Commission, paragraph 56; Cases C-78/08 to C-80/08, Paint Graphos,
paragraph 49.

24 See Joined Cases C-20/15 P and C-21/15 P, Commission v World Duty Free Group and Others,
paragraph 74.

% See e.g. Case C-88/03, Portugal v Commission, paragraph 52; Joined Cases C-20/15 P and C-21/15
P, Commission v World Duty Free Group and Others, paragraph 58.

2 See Cases C-78/08 to C-80/08, Paint Graphos, paragraph 75.

27 See Case C-203/16 P, Dirk Andres v European Commission, paragraph 107.

28 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraph 133.



the reference system.?® This is especially true for sectoral taxes, which are taxes with a
narrow scope of application, and where it is logical to take into account the whole
sectoral tax as a reference system for it to include all the elements necessary to its full
functioning. Examples of sectoral taxes such as turnover taxes applied on the retail
sector or environmental taxes illustrate the use of the whole sectoral tax as a reference
system, as opposed to excluding from the reference system the undertakings that are
excluded from its scope of application.*® As the General Court emphasises, a reduction
from a tax “de facto forms part of the structure of taxation”;>! therefore, although it is
exempt from a tax, an exempted activity falls within the sectoral scope of application
of the tax. It can also be observed that the European Commission and the Union courts
have adopted a broad approach to the determination of the reference system, even for
taxes that have broader scopes than a sectoral tax.3 In certain cases the reference system
may even encompass legal provisions that are not included in the tax system under
review, if there is a link between the two.*3

Accordingly, in this case the most correct reference system is the whole risk tax,
including the elements of the risk tax that result in the exclusion of certain credit
institutions from the scope of the tax. In support of this conclusion, one should keep in
mind the fact that the CJEU has repeatedly held that the regulatory technique should
not influence the outcome of a State aid analysis; instead, focus is on the effects of a
tax.* The credit institutions excluded from the scope of the risk tax are, in effect,
subject to the same rules as the ones in the scope of the tax, but with a 0% tax rate
instead of a 0,06% or 0,07% tax rate. One could not validly argue that the two tax rates
operate in parallel, each of them constituting a separate reference system: the reference
system needs to be a consistent set of rules, which needs to include all its rules so that
its effects can be assessed. Also, even though the drafting of the proposal does not

29 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraph 134.

30 Concurring, see Rita Szudoczky and Balazs Karolyi, ‘Progressive Turnover Taxes under the Prism of
the State Aid Rules: Effective Tools to Tax High Financial Capacity or Inconsistent Tax Design
Granting Selective Advantages?’, 19 European State Aid Law Quarterly (2020) 3, p. 256.

31 See Joined Cases T-836/16 and T-624/17, Republic of Poland v European Commission, paragraph
68.

%2 See e.g. the decisions and court cases in the field of corporate income tax. It is in most cases the
whole corporate income tax system that constitutes the reference system, as opposed to a specific
provision within the corporate income tax. An example is provided by the Apple case, where the
General Court found that the provisions for the attribution of profits to permanent establishments could
not constitute a reference system on its own: see Cases T-778/16 and T-892/16, Ireland and Others v
European Commission, paragraph 163. Generally on the question of the scope of the reference system,
see Jerdbme Monsenego, Selectivity in State Aid Law and the Methods for the Allocation of the
Corporate Tax Base, Kluwer Law International 2018, pp. 45 and following.

33 See Case C-308/01, GIL Insurance Ltd and Others v Commissioners of Customs & Excise.

34 See Case C-487/06 P, British Aggregates Association v Commission of the European Communities
and United Kingdom, paragraph 89, last sentence; Joined cases C-106/09 P and C-107/09 P, European
Commission (C-106/09 P) and Kingdom of Spain (C-107/09 P) v Government of Gibraltar and United
Kingdom of Great Britain and Northern Ireland, paragraph 92; Case C-219/16 P, Lowell Financial
Services GmbH v European Commission, paragraph 92; Joined Cases C-20/15 P and C-21/15 P,
Commission v World Duty Free Group and Others, paragraph 67; Case C-219/16 P, Lowell Financial
Services GmbH v European Commission, paragraph 93.



precisely determine a main rule (i.e. the conditions leading to one of the two possible
tax treatments) and an exception to it (i.e. the conditions leading to the other of the two
possible tax treatments), the selectivity criterion does not necessarily suppose the
objective determination of a main rule and an exception.® The question of which tax
rate is the main one is mostly relevant to determine whether or not taxes have to be
reimbursed, and if so how to quantify the amount of the aid;® this does not necessarily
imply the existence of two separate reference systems.

The next question is whether the suggested tax system implies a difference in treatment
between undertakings that are in a comparable situation.

5.2.2 Is there a difference in treatment between undertakings that are in a
comparable situation?

The suggested tax system implies a dual treatment of credit institutions: either credit
institutions are in the scope of the tax, or they are exempted from it. The size of the
liabilities of the credit institutions is one of the parameters that lay the ground for this
classification: only credit institutions that have liabilities at the beginning of a tax year
that are equal or superior to a certain threshold (150 billion SEK in 2022) would be
subject to the tax. Clearly, this implies a difference in treatment to the benefit of only
certain undertakings, those that have liabilities below the threshold.

This leads to the question of whether or not the difference in treatment takes place
between operators who, in the light of the objective pursued by the tax system, are in a
comparable factual and legal situation: are credit institutions with liabilities below and
above the threshold in a comparable factual and legal situation, in the light of the
objective pursued by the tax system? The question of comparability is complex, and the
Swedish Ministry of Finance rightly identified a need to analyse it.%’

To start with, one should determine the objective pursued by the tax system. This might
be a difficult exercise, because the objective of a tax system is not necessarily explicitly
mentioned in the legislative material relevant for the tax, such as the preparatory works
or the actual tax provisions. Even if the objective of a tax is explicitly mentioned in the
tax law or in the preparatory works, in my opinion it would not be correct to fully and
solely rely on what the lawmaker chose to mention or not. I believe that a more correct

3 For an illustration of this view, see e.g. Joined Cases C-105/18 to C-113/18, Asociacion Espafiola de
la Industria Eléctrica (UNESA) and Others v Administracién General del Estado, paragraph 63: “while
the tax criterion, relating to the source of production of the electricity, does not appear to derogate
formally from a given legal reference framework, its effect is nonetheless to exclude such electricity
producers from the scope of that tax”; the effects of a tax system may, accordingly, make it selective
(see paragraph 64 of this judgement).

3 See e.g. Joined Cases C-164/15 P and C-165/15 P, European Commission v Aer Lingus Ltd and
Ryanair Designated Activity Company.

37 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 35.

38 Concurring see Michael Lang, State Aid and Taxation: Selectivity and Comparability Analysis’, in
Isabelle Richelle, Wolfgang Schén and Edoardo Traversa (eds.) State Aid Law and Business Taxation
(Springer 2016), p. 34: “Searching for the legislator’s intention (...) cannot lead to any result”. See also



method rather consists in understanding the essence and the practical operation of a tax
system, to be able to deduce its objective. However, this method may not always be
satisfactory, for example when a tax system pursues several objectives not necessarily
consistent with each other.

In the case of the proposal for a risk tax on certain credit institutions, the main objective
of the tax mentioned in the memorandum is the need to strengthen the Swedish public
finances to be able to assume the indirect costs caused by future financial crises.®
However, as from 2023 the tax rate is to increase from 0,06% to 0,07% of the liabilities;
the difference (0,01%, or approximately 1 billion SEK per year*®) is, according to the
press release that accompanied the proposal,*! to be attributed to the defence budget,
which is a different objective than the one stated as a main purpose for the tax. In
addition, the objective that initially motivated the idea of a “bank tax” (at that time it
was not yet, at least not officially, a risk tax on certain credit institutions) was the
strengthening of the defence budget.*> The impression that the proposal for a risk tax
on certain credit institutions is motivated by the objective to strengthen the defence
budget is consistent with the revenues yielded by the suggested risk tax, which broadly
match the revenues to be allocated to the defence budget in the original presentation of
a bank tax.

The precise determination of the objective of the tax might be important for the
comparability analysis between the two categories of undertakings: if the objective of
the tax is generally to strengthen the Swedish public finances, the revenues of which
would contribute to different public efforts, it is more likely that the two categories of
undertakings will be in a comparable situation. This is because the objective to levy
taxes and improve the public finances does not, in itself, mandate a differentiated
taxation between credit institutions with liabilities below or above the threshold. If, in
contrast, the objective of the tax is really to face the indirect costs caused by a financial
crisis, and that the two categories of credit institutions indeed may trigger different
indirect costs for the State, a differentiated levy of the risk tax may appear more
motivated.

However, in this case | do not believe that the choice of either objective is decisive to
proceed with the comparability analysis. This is because the levy of the risk tax is still
a tax, which by definition is not directly affected to a special purpose, be it the defence
budget or the indirect costs that occur with a financial crisis; it is rather a general

Case C-562/19 P, European Commission v Republic of Poland, Opinion of Advocate General Kokott
delivered on 15 October 2020, paragraph 75, where the objective pursued by the tax system is
considered to be determined “by way of interpretation from the nature of the tax and its design”.

%9 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, e.g. at p. 24.

40 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 38.

41 See https://www.regeringen.se/pressmeddelanden/2020/09/forslag-om-riskskatt-for-storre-
kreditinstitut-pa-remiss/ (accessed 24 October 2020): “Den beraknade offentligfinansiella effekten fran
héjningen planeras anvandas till 6kade forsvarsanslag”.

42 See the press release dated 31 August 2019:
https://www.regeringen.se/pressmeddelanden/2019/08/langsiktig-finansiering-av-det-militara-
forsvaret/ (accessed 24 October 2020).
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contribution to the State’s revenues, which may, in turn, be affected (or not) to different
purposes. The general character of the risk tax is demonstrated by the fact that it might
aim at covering indirect costs that occur with a financial crisis (i.e. the deteriorated
public finances due to an economic downturn, with no precise determination of who
should benefit from the intervention of the State), not the direct costs that the State may
have to assume in case of financial crisis (i.e. when the State must improve the financial
stability by targeting its interventions). The risk tax would apply in addition to existing
mechanisms such as the resolution fees and capital requirements, the purpose of which
is to mitigate the risk that a financial crisis happens and the exposure of the State in
case such a crisis occurs. There is no mention of investments aimed at decreasing the
probability of a financial crisis or at minimizing the consequences of a financial crisis
that might be financed with the revenues of the risk tax. The suggested risk tax does not
either aim predominantly at influencing behaviours, for example by discouraging credit
institutions from taking risks that may result in a financial crisis. The risk tax would be
affected to the State budget, which supports various types of public expenditures,
including (but not limited to) both the defence budget and the indirect costs that occur
with a financial crisis. There is no obligation for the State to actually allocate the
revenues of the risk tax to certain purposes; the State may also change its priorities over
time.

Also, as a subsidiary way of reasoning, if there really were a need to specifically
strengthen the financial reserves of the State in view of potential future financial crises,
one could have conceived a system that is not a tax, but a fee paid to a blocked account
aimed at supporting indirect costs occurring in case of financial crises. The funds could
be reimbursed after some time in case the risk has not (fully) materialized. However,
the suggested risk tax does not follow this kind of logic: the risk tax is to be paid whether
or not the risk materializes, and no reimbursement is envisaged.

Accordingly, in my opinion the objective of the tax, for the purpose of a State aid
analysis, is the taxation of the largest credit institutions on the basis of their liabilities
registered on a balance sheet in Sweden, to generally finance public expenditure.

Now that the objective pursued by the tax system has been determined, the next
question consists in analysing whether undertakings that are in the scope of the tax and
those that are exempted from it, are, in the light of this objective, in a comparable factual
and legal situation. If they are not in a comparable situation, the differentiation included
in the tax system on the basis of the liabilities threshold cannot have a selective nature.

I will analyse factual comparability first. The standard set by the CJEU with respect to
factual comparability is such that there must be clear differences between different
undertakings with respect to the purpose of a given tax, for these undertakings to be in
a different factual situation. For example, electricity producers are not in a comparable
situation with respect to a tax on the use of inland waters for the production of
electricity, when electricity producers do or do not use water as a source of electricity
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production;* in such a case, the tax makes sense only with respect to certain
undertakings, which are not comparable to other undertakings. It is argued in the
memorandum that all credit institutions do not imply the same risks for the functioning
of the financial system. The difference would mainly stem from the size of the
operators: bigger credit institutions would constitute such an important part of the
financial system that when they are exposed to serious difficulties, highly negative
consequences may be triggered both for the financial system and for the economy in
general.* Such institutions would have a systemic importance, as serious difficulties or
a collapse would entail a systemic risk for the stability of the financial market. In
contrast, smaller credit institutions would not entail such risks for the State.*® Therefore,
it is considered in the memorandum that the two categories of undertakings are not, in
the light of the objective pursued by the tax system, in a comparable factual and legal
situation,* something that would enable a differentiated taxation with a threshold based
on liabilities.

| have not performed an independent and critical assessment of the correctness of the
alleged relation between the size of the liabilities of credit institutions, and the indirect
costs that occur in case of financial crisis. | can nevertheless observe that the criteria
leading to classifying a financial institution as risky, or the parameters triggering the
application of mechanisms to prevent crises or mitigate their consequences are not
identical: this is evidenced by a comparison between the mechanism suggested by the
Swedish Ministry of Finance in the memorandum, the criteria used by the Riksgalden
to determine which institutions are in the scope of the resolution mechanism, the
parameters that determine the capital requirements applicable to banks, and the criteria
used by the Finansinspektionen for the purpose of categorisation. The diversity in these
parameters suggests that the size of the liabilities of credit institutions is not, as
observed in the memorandum®’, necessarily the only parameter that may trigger indirect
costs in case of financial crisis, something that would point to the factual comparability
of the two categories of credit institutions. It can also be assumed that different credit
institutions with similar liability levels may have different risk profiles, being more or
less eager to take on risks when granting loans. Yet, the size of liabilities does not take
into account the risk factor connected to each loan. This too points to liabilities not
being the only parameter that may trigger indirect costs for the State.

If one nevertheless assumes that the alleged relation between the size of the liabilities
of credit institutions and the indirect costs that occur in case of financial crisis is correct,
such a relation does not necessarily preclude the comparability between credit
institutions with liabilities below and above the threshold. If indeed there is a relation

43 See Joined Cases C-105/18 to C-113/18, Asociacion Espafiola de la Industria Eléctrica (UNESA)
and Others v Administracion General del Estado, paragraphs 66-67.

4 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 23.

45 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 35: ”Pa grund av sin marknadsposition ar
de beskattningshara kreditinstituten de enda kreditinstitut som pa foretagsniva utgor en potentiell risk
for vasentliga indirekta kostnader for samhéllet”.

46 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 35.

47 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 23: ”Faktorer som spelar roll for detta ar
institutens storlek, dess betydelse for samhéllsekonomin, dess komplexitet och sammanlénkning”.
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between the size of credit institutions and the indirect costs for the public finances that
may be triggered in case of financial crisis, the only argument that could justify that the
two categories of undertakings are not comparable is if the undertakings exempted from
the tax present no risk for the public finances in case of financial crisis, while the
undertakings in the scope of the tax would present such risks. In other words, the two
categories of undertakings may be in different situations if they indeed trigger different
risks, meaning that no risk is associated to smaller credit institutions since they are not
deemed in need of contributing to covering the risks of indirect costs, while bigger
credit institutions would trigger indirect costs, thereby motivating the levy of an
additional tax. If, in contrast, the risk supported by the State is commensurate with the
size of the credit institutions, it is my understanding that there is no support in the case
law of the CJEU to preclude the comparability of credit institutions with liabilities
below and above the threshold.

In my view it would be enough that there is a correlation (not necessarily a strict
proportionality) between the liabilities of credit institutions and the level of exposure
of the State to indirect costs in case of financial crisis, to find smaller and bigger credit
institutions comparable from a factual perspective. If indeed the risk supported by the
State is commensurate with the size of the credit institutions, and assuming that the
State aims at strengthening the public finances in order to build reserves so as to face
future indirect costs, a design of the risk tax that is consistent with this objective would
imply that all credit institutions are subject to a tax that is commensurate with the risk
that their activities imply for the State. | have not analysed such an alternative design
of the risk tax, but one could conceive a tax that is simply proportional to the liabilities,
i.e. with no exemption below a given threshold.*®

The system suggested in the memorandum, which implies that credit institutions are in
the scope of the tax if their liabilities exceed the threshold, is not connected to a
demonstration that credit institutions with liabilities below the threshold do not trigger
any risks, or that indirect costs for the State in case of financial crisis increase
exponentially with the level of liabilities of credit institutions.*® There are actually
arguments that would contradict the idea of an exponential exposure of the State,
especially the fact that the largest banks are in the scope of the resolution system that
protects the State from being too exposed to the costs of a financial crisis, and the capital
requirement regulations: thanks to these protection mechanisms, bigger banks do not
automatically imply risks for the State that increase exponentially with their liabilities.

The type of financial activities conducted by credit institutions with liabilities below
the threshold does not prevent the State from being exposed to indirect costs in case of

48 Such a tax may, however, prove selective for other reasons, for example because of its sectoral
nature.

49 For a similar reasoning in the area of turnover taxes, see Commission Decision of 4.11.2016 on the
measure SA.39235 (2015/C) (ex 2015/NN) implemented by Hungary on the taxation of advertisement
turnover, paragraph 69.
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financial crisis;* the difference between the two categories of credit institutions is thus
not related to the existence of risks assumed by the State, but rather to the extent of such
risks. This means that the need for a threshold to distinguish between the two categories
of credit institutions is not objectively proved, especially in view of the completely
different consequences depending on whether or not the threshold is exceeded. In
addition, the level of the threshold is not either objectively demonstrated: it is
acknowledged in the memorandum that it is difficult to determine where the border
should go between credit institutions that are, or are not, important from a systemic
perspective.®® The lack of arguments justifying an objectively different situation
between the two categories of credit institutions points to their comparability in the
light of the objective of the risk tax.

Moreover, absent an objective demonstration that the risks borne by the State
materialize only when the liabilities threshold is passed, there is an inconsistency in the
design of the tax: while the risks borne by the State seem to increase in a linear fashion
as liabilities increase, the tax is only paid by the largest credit institutions, with no
exemption up to the level of the threshold. If one goes back to the example in section 2
of this opinion, bank 1 and bank 2 should reasonably be deemed to trigger relatively
comparable levels of risks for indirect costs for the State, as their liabilities amount to
140 and 160 billion SEK. Yet only bank 2 would pay the tax, hence the inconsistency
between the objective and the design of the tax. The inconsistency is all the more patent
that only a few of all the credit institutions active in Sweden are to pay the risk tax: 21
credit institutions, belonging to 9 banking groups (7 Swedish and two foreign) are to
pay the risk tax,> whereas there are 125 banks (among which 37 are foreign) active in
Sweden.>?

With respect to factual comparability and the compatibility with State aid law of
differentiated taxation, a parallel can also be made with case law on differentiated
taxation and environmental objectives. There are two cases that are particularly
interesting in this respect:

- First, in the Adria-Wien Pipeline case the CJEU found that different sectors
using more or less energy were in a comparable situation, and that a relief from
energy taxation granted only to undertakings manufacturing goods was illegal
State aid. The parallel between the Adria-Wien Pipeline case and the proposal
for a risk tax on certain credit institutions is the following: in Adria-Wien
Pipeline the Court found that the environmental damage caused by energy

%0 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 35, where it is indicated that the credit
institutions in the scope of the tax are the only ones that present risks of significant (“vasentliga™)
indirect costs; this means, a contrario, that credit institutions below the threshold may still trigger risks
of indirect costs, albeit at a lower level. The notion of significant indirect costs (”vasentliga indirekta
kostnader”) is not defined in the memorandum, and it does not seem to be possibly defined (see p. 41
of the memorandum: “Det &r svart att avgora var gransen gar for att ett kreditinstitut ska riskera att
orsaka vasentliga indirekta kostnader i handelse av en finansiell kris”).

51 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, pp. 23 and 41.

52 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 40.

53 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 17.
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consumption was proportional to this energy consumption, so there was no need
for differentiated taxation between service providers and manufacturers:
“energy consumption by each of those sectors is equally damaging to the
environment”.> The outcome of the case results in taxation in line with the
polluter pays principle, where energy taxation is proportional to the energy
consumption, and thus to the environmental damage. Transposed to the context
of the risk tax on certain credit institutions, if indeed the liabilities of credit
institutions trigger risks for indirect costs that are commensurate to their size,
the logic of the Adria-Wien Pipeline case would imply that taxation should not
be differentiated on the basis of the size of the liabilities, since risks for indirect
costs occur in any case: a proportional tax, with no exception or threshold,
would ensure that all credit institutions, no matter the size of their liabilities,
contribute to the public finances to an extent that is commensurate with the risks
they expose the State to.

Second, in the ANGED case the CJEU has found that certain undertakings with
different impact on the environment were not in a comparable situation, and
thus could be subject to differentiated taxation.>® This view was confirmed in
the UNESA case.>® What is interesting in these cases, for the purpose of the risk
tax on certain credit institutions, is the difference that exists between certain
environmental taxes and the proposal for a risk tax. Environmental taxes can be
specifically designed so as to target polluters. Moreover, environmental taxes
often have as a primary objective not to raise fiscal revenue, but to influence
behaviours since different operators may have different impact on the
environment, so that economic operators that pollute the most change their
processes and pollute less. No such characteristics seem to be at hand with
respect to the proposal for a risk tax on certain credit institutions, if one accepts
the idea — which is an assumption in the memorandum — that the risks to which
the State is exposed are commensurate with the size of the liabilities of credit
institutions: as already emphasised above, credit institutions cannot be
objectively divided in two categories, only one of which presents risks of
indirect costs for the State. Therefore, the characteristics of credit institutions
do not mandate differentiated taxation, as opposed to certain environmental
activities. Furthermore, the risk tax has not as a principal purpose to influence
behaviours in terms of the risks taken by credit institutions with the highest
liability levels:®’ since all credit institutions imply some level of risks for the
State, all credit institutions should be encouraged to mitigate their risks. This
means that while in the field of environmental taxation certain operators may
indeed be in a different situation with respect to an environmental objective,
thus justifying a differentiated tax system, no such clear differentiation can be

54 See Case C-143/99, Adria-Wien Pipeline GmbH, paragraph 52.

% See Case C-233/16, Asociacion Nacional de Grandes Empresas de Distribucion (ANGED).

% See Joined Cases C-105/18 to C-113/18, Asociacion Espafiola de la Industria Eléctrica (UNESA)
and Others v Administracion General del Estado.

5" In contrast, capital requirements and the resolution system do intend at minimizing the risks taken by
financial institutions.
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made between credit institutions, thus pointing to the factual comparability of
different credit institutions and the lack of motivation to enact a differentiated
tax system.

It results from the foregoing that credit institutions that are in the scope and outside the
scope of the risk tax are in a factual comparable situation, seen in the light of the
objective of the tax system.

| now turn to the analysis of legal comparability. Incomparability from a legal
perspective requires true differences between the categories of undertakings subject to
different tax rules, as emphasised in the Paint Graphos case.’® From a legal perspective,
credit institutions with liabilities below and above the threshold are not subject to
clearly different compliance, accounting, and tax requirements that would rely on the
same type and level of liabilities threshold. Here, a parallel can also be made to the
bank resolution system, which is a legally binding mechanism relevant for the legal
comparability. First, the threshold suggested for the risk tax does not correspond to the
scope of the resolution fee: while in 2019 there were 179 institutions that paid the
resolution fee,* the risk tax is estimated to be paid by 21 credit institutions belonging
to 9 groups.®® The scope of the resolution fee is broader, which tends to indicate that
the credit institutions exempted from the risk tax still present a risk for the stability of
the financial markets since many banks excluded from the risk tax are nevertheless
subject to the resolution fee. Second, the resolution fees aim at preventing the taxpayers,
i.e. the State, from supporting banks in case of financial crisis; this contradicts the
argument according to which the credit institutions in the scope of the risk tax may
trigger systemic risks implying significant indirect costs for the State, while the
institutions exempted from the tax would not present such risks. Therefore, credit
institutions with liabilities below and above the threshold are in a comparable legal
situation, in the light of the objective of the suggested risk tax.

The above analysis leads me to the conclusion that the credit institutions that are in the
scope and outside the scope of the risk tax are in a comparable legal and factual situation
in the light of the objective of the tax system. Since the suggested risk tax implies a
difference in treatment between undertakings that are in a comparable situation, the risk
tax is a priori selective. The next step in the selectivity analysis consists in investigating
whether or not the difference in treatment may be justified by the logic of the tax
system, and if so, if it is in line with the principle of proportionality. This is the purpose
of the following section.

%8 See Cases C-78/08 to C-80/08, Paint Graphos.

59 See https://www.riksgalden.se/sv/var-verksamhet/finansiell-stabilitet/sa-finansieras-krishantering/
(accessed 27 October 2020): “For 2019 betalade 179 institut resolutionsavgift”.

60 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 38.
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5.2.3 May the difference in treatment be justified by the logic of the tax system, and
is it in line with the principle of proportionality?

Treating differently credit institutions depending on whether their liabilities are below
or above the threshold might be justified, but solely by the inner logic of the tax system.
To that end, the reason for discriminating must flow from the nature or the general
structure of the system of which the measure forms part.%® This test is strictly applied
by the Union courts and leaves little leeway to the Member States. The European
Commission interprets the case law of the Union courts so that a measure may be
justified if it “derives directly from the intrinsic basic or guiding principles of the
reference system or where it is the result of inherent mechanisms necessary for the
functioning and effectiveness of the system. In contrast, it is not possible to rely on
external policy objectives which are not inherent to the system”.5? In other words, it
must be the intrinsic characteristics of the tax system that make it necessary to treat
differently the two categories of undertakings. This may be the case, for example, with
respect to “the need to fight fraud or tax evasion, the need to take into account specific
accounting requirements, administrative manageability, the principle of tax neutrality,
the progressive nature of income tax and its redistributive purpose, the need to avoid
double taxation, or the objective of optimising the recovery of fiscal debts”.%® The
judgement of the Grand Chamber of the CJEU in the A-Brauerei case illustrates the
view of the Court on the possibility to justify a difference in treatment with respect to
the intrinsic characteristic of a tax system: the need to avoid double taxation in case of
corporate restructurings, and thus in essence the need to preserve the principle of
neutrality, justified the exemption from tax in certain cases.®* In contrast, a tax
advantage that is motivated by external reasons, such as the preservation of employment
or the safeguard of certain enterprises, has repeatedly been rejected as a justification by
the Union Courts.®

Considering how the justification test has been applied by the Union courts, in this case
the Swedish Ministry of Finance would need to demonstrate that the distinction on the
basis of a liabilities threshold is mandated by the inner logic of a risk tax on credit
institutions. However, no such argument is found in the memorandum, at least no such
argument is referred to explicitly as a ground to justify the a priori selective character
of the risk tax. And indeed, there does not seem to be intrinsic reasons for exempting
credit institutions the liabilities of which are below the threshold, as the tax could very
well be levied on any credit institution or not levied at all. Undertakings that exceed the
threshold could also be granted an exemption from tax up to the threshold. In other

b1 See e.g. Case C-203/16 P, Dirk Andres v European Commission, paragraph 87; Case C-88/03,
Portuguese Republic v Commission of the European Communities, paragraph 52.

62 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraph 138, and the case law referred to at
footnotes 212 and 213.

83 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraph 139.

64 See Case C-374/17, Finanzamt B v A-Brauerei.

% See e.g. Case C-6/12, P Oy; Case C-88/03, Paint Graphos, paragraph 82.
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words, there are no technical reasons linked to the design of a risk tax for exempting
the credit institutions with liabilities below the threshold. The exemption is justified in
the memorandum by policy reasons, i.e. the higher exposure of the State to indirect
costs in case of financial crisis; such policy reasons should reasonably be deemed
external to the risk tax system, as opposed to internal, as the case law of the CJEU
requires. Even the policy argument — which is not valid for justification purposes — can
be questioned, as it has not been demonstrated that a risk for the public finances exists
only for credit institutions above the threshold. Other external reasons potentially
explaining the limited scope of the tax, such as the limitation of the administrative
burden on banks and the tax administration, or the higher fiscal revenues produced by
banks with higher liabilities, would not either be acceptable justifications.
Consequently, the inherent features of a risk tax do not, as such, require the exemption
of credit institutions with liabilities below the chosen threshold.

Even if the need to distinguish on the basis of the threshold were mandated by the logic
of the risk tax on certain credit institutions, it would still need to pass the proportionality
test. To that end, it must be demonstrated that the measures “are proportionate and do
not go beyond what is necessary to achieve the legitimate objective being pursued, in
that the objective could not be attained by less far-reaching measures”.®® In this respect,
the memorandum contains no argument pointing to the technical necessity of designing
the risk tax with a liabilities threshold, and that the threshold should be set at 150 billion
SEK. The difference in treatment between undertakings that are just below and above
the threshold appears to go beyond what is necessary to achieve the objective pursued
by the tax: if the objective is to improve the public finances so as to assume indirect
costs in case of financial crisis, a less important difference in treatment would be
achieved with a proportionate tax rate with no threshold, or if an exemption up to the
threshold were granted to credit institutions the liabilities of which exceed the threshold.

In addition, no objective arguments are provided in support of the level of the threshold
(150 billion SEK for 2022) and the choice of the tax rate (0,06% in 2022), making the
difference in treatment between credit institutions in the scope and outside the scope of
the tax subjective, as opposed to objective.

Consequently, the design of the risk tax is disproportionate: this is because the
difference in treatment goes beyond what is necessary to raise revenues in a manner
that is commensurate with the exposure of the State to indirect costs.

% See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraph 140, referring to the Paint Graphos case.

18



6 Conclusion

To conclude, the Swedish Ministry of Finance correctly identified the need to inform
the European Commission of the project to implement a risk tax on certain credit
institutions and notify it in accordance with Article 108(3) of the TFEU. If the suggested
risk tax were to be subject to State aid control, it is my interpretation of the case law of
the Union courts that the inclusion of a liabilities threshold in the design of the tax
would probably make it selective, and thus in breach of the State aid rules.®’

*k*k

Prof. Dr. Jérbme Monsenego
Stockholm, 15 December 2020

57 A comparable type of analysis, in respect of a tax on financial transactions, is reached in Raymond
H.C. Luja, ‘Taxing Financial Transactions: A State Aid Perspective’, in Otto Marres and Dennis Weber
(eds.), Taxing the Financial Sector: Financial Taxes, Bank Levies and More (IBFD 2012), p. 148: “A
tax aimed at covering all financial transactions may not be designed in such a manner that some
transactions or financial institutions will escape the tax based on their peculiar characteristics, even if
the way out is the result of the normal application of (a generally applicable loophole in) the tax law
concerned”.
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Legal opinion

Risk tax for certain credit institutions — high level review of
other potential issues of compatibility with EU law

Opinion written by Prof. Dr. Jérdbme Monsenego, Professor of International Tax Law
at Stockholm University, Sweden

Stockholm, 8 February 2021

1 Purpose of the legal opinion and limitations

This legal opinion is written at the initiative of the Swedish Bankers’ Association. The
purpose of this opinion is a high-level review from the perspective of the EU
fundamental freedoms and the State aid rules, of certain aspects of the proposal for a
risk tax on certain credit institutions as it is presented in a memorandum drafted by the
Swedish Ministry of Finance.! This opinion does not contain an analysis of the
liabilities threshold and the territorial scope of the tax in the light of the State aid rules,
since these two aspects of the proposal have been subject to separate legal analyses.
Instead, this opinion focuses on certain other potential issues of compatibility with EU
law. However, because of the breadth of the questions that are touched upon here, this
opinion does not aim at being exhaustive, whether in the choice of the issues that are
being explored or in the depth of the analysis of each issue. No final conclusions are
reached, so the ideas suggested herein are only tentative. Further analysis would be
necessary to come to more precise conclusions.

This opinion is written on the basis of the information contained in the memorandum
drafted by the Swedish Ministry of Finance.

This opinion is written according to the following outline. After this introductory
section, section 2 of the opinion provides a short summary of the proposal for a risk tax
on certain credit institutions. In section 3, it is discussed whether the risk tax may be
selective, and thus in breach of the State aid rules, because of the sectoral nature of that
tax. Section 4 is dedicated to analysing whether selectivity may be at hand in view of
the fact that the risk tax targets only undertakings that qualify as “credit institutions”.
Next, it is discussed in section 5 whether the levy of tax on liabilities may breach the
EU fundamental freedoms on the basis of the ability to pay tax of resident and non-
residents credit institutions. Finally, the exemption from the risk tax for domestic intra-

1 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1:
https://www.regeringen.se/4aba7b/contentassets/3098b7791ca64bb2b41cfb810f4a2726/riskskatt-for-
vissa-kreditinstitut.pdf



https://www.regeringen.se/4a6a7b/contentassets/3098b7791ca64bb2b41cfb810f4a2726/riskskatt-for-vissa-kreditinstitut.pdf
https://www.regeringen.se/4a6a7b/contentassets/3098b7791ca64bb2b41cfb810f4a2726/riskskatt-for-vissa-kreditinstitut.pdf

group liabilities is analysed in the light of the EU fundamental freedoms in section 6 of
this opinion.

2  Short summary of the proposal for a risk tax on certain credit institutions

The suggested risk tax is designed so that credit institutions (Swedish: kreditinstitut)
that have liabilities at the beginning of a fiscal year that are connected to credit activities
in Sweden, pay a risk tax consisting of a percentage of the liabilities after certain
adjustments are made to their liabilities. The tax is to be levied, however, only if the
liabilities exceed a given threshold. The tax rate suggested for 2022 is 0,06% of the
liabilities, and the threshold suggested for 2022 is 150 billion SEK. The tax rate is set
to 0,07% as from 2023, and the liabilities threshold is intended to increase each year.

3  Selectivity because of the sectoral nature of the tax?

The suggested risk tax has a sectoral nature, since it only applies to credit institutions
having credit activities. The risk tax applies, accordingly, to part — albeit not all — of the
financial sector. This tax might be described as a “special-purpose levy” or “stand-alone
levy”, since it does not form part of a wider system of taxation.?

Given the fact that the suggested risk tax would not apply to undertakings active in
other sectors than the financial sector, it may be wondered whether or not the suggested
risk tax could be at breach of the State aid rules because of its sectoral nature, which
might make the tax selective. It is not the sole fact that only certain undertakings are in
the scope of the tax that may create a conflict with the State aid rules: it is settled case
law that the fact that only taxpayers satisfying certain conditions can be subject to a
State measure does not, in itself, make it selective.®> Rather, it is the fact that all
undertakings outside the scope of the tax are active in other sectors than the financial
sector. Indeed, by only applying to the financial sector, all other sectors are exempted
from the risk tax, and thus indirectly receive an advantage through not being subject to
a tax on their liabilities. Conversely, only the financial sector would be subject to the
tax (albeit not all undertakings within the financial sector), and thus only the financial
sector would be negatively impacted by the tax.

The practice of the European Commission and the case law of the Union courts do not
generally lead to the conclusion that sectoral taxes are necessarily in breach of the State
aid rules. The CJEU has especially held that “in the absence of European Union rules
governing the matter, it falls within the competence of the Member States, or of
infra-State bodies having fiscal autonomy, to designate bases of assessment and to

2 See the terms employed by the European Commission, in Commission Notice on the notion of State
aid as referred to in Article 107(1) of the Treaty on the Functioning of the European Union,
C/2016/2946, paragraph 134.

3 See Case C-417/10, Ministero dell’Economia e delle Finanze and Agenzia delle Entrate v 3M lItalia
SpA, paragraph 42.



spread the tax burden across the different factors of production and economic sectors”.*

This formulation has been used in several cases,® and the acceptance of certain sectoral
taxes such as environmental taxes or taxes on the financial sector® confirms the
possibility for the Member States to implement sectoral taxes, as long as they prove
non-selective.’

The view according to which sectoral taxes are not per se incompatible with the State
aid rules does not imply that sectoral taxes are always compatible with these rules.
Sectoral taxes are often introduced with a special purpose of common interest, and
would need — in order not to be selective — to correctly target the undertakings that
should be subject to such taxes, and be in line with the principle of proportionality so
that the differentiated taxation implied by a sectoral tax does not go beyond what is
necessary to achieve the objective aimed at by such a tax. For example, environmental
taxes might be introduced if they indeed pursue an environmental objective, and target
only undertakings the activities of which imply an environmental damage.

When it comes to the proposal for a risk tax on certain credit institutions one may
wonder if the main motive identified in the memorandum for the introduction of the
risk tax indeed justifies the introduction of a sectoral tax as it is suggested. It is
mentioned in the memorandum that the Swedish State is exposed to risks of indirect
costs in case of financial crisis. However, the need for additional resources is not
explained and quantified precisely in relation to the design and the level of the
suggested risk tax. In this respect, the following observations — by no means exhaustive
or conclusive — can be made:

- Firstly, it is my understanding that the reason for introducing the risk tax is
mainly fiscal (i.e. to improve the public finances), not to the technical difficulty
or impossibility to tax the financial sector. This contrasts with certain sectoral
taxes that apply instead of the normal tax regime. For example, tonnage taxes
might apply instead of the income tax.® Another example is the Belgian

4 See Joined cases C-106/09 P and C-107/09 P, European Commission (C-106/09 P) and Kingdom of
Spain (C-107/09 P) v Government of Gibraltar and United Kingdom of Great Britain and Northern
Ireland, paragraph 97.

5 See e.g. Case C-233/16, Asociacién Nacional de Grandes Empresas de Distribucion (ANGED),
paragraph 50.

8 For example, the European Commission has found that “the peculiar nature of banking could, in
principle, justify the introduction of specific tax rules for the sector”: see Commission Decision of 11
December 2001 on the tax measures for banks and banking foundations implemented by Italy
(2002/581/EC), paragraph 32.

7 Certain taxes that improve or worsen the competitive situation of one sector have been deemed illegal
State aid. See e.g. Case 173/73, Italy v Commission; Case C-75/97, Kingdom of Belgium v Commission
of the European Communities. In this respect see Pierpaolo Rossi, ‘The Paint Graphos Case: A
Comparability Approach to Fiscal Aid’, in Dennis Weber (ed.), EU Income Tax Law: Issues for the
Years Ahead (IBFD 2013), p. 130: “it is not State aid to apply general taxes to different sectors (e.g.
banking compared to manufacturing), but it is State aid to apply sectoral (and therefore non-general)
taxes to different sectors (banking compared to manufacturing)”.

8 See e.g. State aid — SA.45300 (2016/N) — Denmark Amendment to the Danish Tonnage Tax Scheme,
C(2018) 6795 final.



alternative income tax regime for the wholesale diamond sector.® In this latter
case, the reason for introducing an alternative income tax regime for the
wholesale diamond sector is the difficulty to apply the normal income tax rules
to the very specific diamond sector, thereby motivating the need for an
alternative tax regime. However, the total tax burden of the diamond sector
would not significantly change as a result of this alternative tax regime. This is
not the type of sectoral tax that is suggested in the memorandum. The risk tax
comes on the top of the already existing taxes and contributions, and is not
related to the technical difficulty or impossibility to tax the financial sector.

- Secondly, there are already certain mechanisms in place that apply particularly
to the financial sector, such as the resolution fee or the capital requirements, and
it is not analysed in details in the memorandum whether or not these
mechanisms may contribute to limiting the indirect costs in case of financial
crisis. It is simply mentioned that the resolution fee aims at limiting the direct
costs for the State in case of financial crisis; it is also mentioned that the
resolution fee and the capital requirements are likely to decrease the willingness
of banks to take risks, something that might decrease the risks of indirect costs.*°
Here, it can also be emphasised that the requirements in place in Sweden are
generally higher than in most other EU Member States, something that may
imply that the risks for indirect costs could be lower in Sweden than in some
other Member States. Therefore, given the mechanisms and regulations already
in place in Sweden, one may wonder to what extent the State would be exposed
to risks of indirect costs in case of financial crisis. The more exposed the State
actually is, the more justified it seems to adopt a sectoral tax targeting the
financial sector.

- Thirdly, one could wonder to what extent the potential indirect costs for the
State might be covered by the taxes and contributions already paid by the
financial sector. If the financial sector is profitable during the years without
financial crisis, it will probably generate different types of taxes and
contributions. During a financial crisis, much less taxes might be paid by the
financial sector, and indirect costs might be supported by the State. In this
respect, one may wonder to what extent such indirect costs relate to the taxes
and contributions already paid before the financial crisis, over a certain period
of time. If indeed over a period of time including both prosperous years and
financial crises, the financial sector generates too little taxes and contributions
to cover the indirect costs it has triggered, then it appears more motivated to
adopt a sectoral tax targeting the financial sector. In the opposite case, i.e. if
taxes and contributions over time by and large exceed the actual indirect costs
incurred by the State, a sectoral tax that comes as an additional tax burden on
the financial sector might appear less justified. In addition, the financial sector
is already subject to some tax requirements that are more burdensome than other

% See e.g. State Aid SA.42007 (2015/N) — Belgium Alternative income tax regime for the wholesale
diamond sector, C(2016) 4809 final.
10 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 23.



sectors, something that may improve the public finances and contribute to
covering indirect costs in case of financial crisis. Two examples can be
mentioned: firstly, the limitations to the deduction of interest expenses on
subordinated liabilities that are not included in a financial institution’s own
funds.!* Secondly, the financial sector is in many cases exempt from VAT,
which implies that input VAT is not deductible, thus generating more VAT
revenues. Also, the exemption from VAT might increase the sale of financial
services to individuals as opposed to other types of services that are subject to
VAT, thereby potentially increasing the profits and the income tax paid by the
financial sector on their profits.

- Fourthly, if indeed there is a need for a sectoral tax on the financial sector
because the mechanisms already in place do not prevent or cover indirect costs,
and that such costs are not covered by the taxes and contributions already
supported by the financial sector over a longer period of time, the introduction
of a sectoral tax on the financial sector might be motivated. However, the
differentiated taxation implied by a risk tax would need to be in line with the
principle of proportionality. The risk tax may not necessarily be in line with the
principle of proportionality if the risk tax levied goes well beyond the actual
indirect costs supported by the State. In this respect, a quantification of both the
risks of indirect costs and of the different taxes and contributions paid by the
financial sector might be relevant to support the need for a risk tax. The
enforcement of the principle of proportionality seems also particularly
important in this case, since the risk tax is levied on liabilities, not on profits:
this means that the risk tax is not directly connected to the ability-to-pay of the
credit institutions in the scope of the tax, and that the risk tax would contribute
to the public revenues even during non-profitable periods.

To conclude, although it is not argued that the above ideas point to the lack of
motivation of a sectoral tax on the financial sector such as the suggested risk tax, these
arguments raise the question of (i) the need for such a tax and, if need be, (ii) the
necessity to quantify it so as to levy a risk tax that is proportionate to the indirect costs
that may be incurred by the State.

11 See the rule included at chapter 24, section 9 of the Swedish Income Tax Act: “Ett foretag som
omfattas av Europaparlamentets och réadets férordning (EU) nr 575/2013 av den 26 juni 2013 om
tillsynskrav for kreditinstitut och vardepappersféretag och om andring av férordning (EU) nr
648/2012, far inte dra av ranteutgifter pa efterstallda skulder som far ingd i kapitalbasen vid
tillampning av den férordningen”. This is a consequence of the Regulation (EU) No 575/2013 of the
European Parliament and of the Council of 26 June 2013 on prudential requirements for credit
institutions and investment firms.



4 Selectivity because the risk tax targets only undertakings that qualify as
”credit institutions”?

4.1 Introduction

The risk tax applies only to credit institutions (Swedish: kreditinstitut). The concept of
“credit institution” is not defined in the proposal for a risk tax. However, paragraph 2
of the suggested risk tax act concerns terms and expressions used therein. It is
mentioned at that paragraph that terms and expressions used in the act have the same
meaning and scope as in the Swedish Income Tax Act (Swedish: Inkomstskattelagen),
unless mentioned otherwise. Chapter 2, paragraph 4a of the Swedish Income Tax Act
defines a credit institution as a Swedish bank, a Swedish credit market company, a
foreign bank company, or a foreign credit company.'? The proposal for a risk tax does
not mention that other companies than credit institutions that carry out credit activities,
or comparable activities, would also be in the scope of the tax.

Given the fact that the suggested risk tax applies only to companies of a certain
category, companies belonging to other categories are excluded from the scope of the
tax. Yet, it seems that certain undertakings that would not qualify as credit institutions
may nevertheless pursue certain credit activities, and thus potentially compete with
companies that formally qualify as credit institutions. | have not investigated the extent
to which such enterprises actually compete with credit institutions, but my
understanding is that there is some level of competition between banks and enterprises
that do not formally qualify as credit institutions. An example would be the so-called
“mortgage funds” (Swedish: bolanefonder). In this respect, Sweden's financial
supervisory authority (Swedish: Finansinspektionen) mentions the following: “In
Sweden, the traditional bank-based financing model for issuing and financing
mortgages is currently being supplemented by models where mortgages are being
financed in new ways, e.g. alternative investment funds (AIF)”.*® If it is correct that
such a competition exists — which I have not verified but which is argued in at least one
report written on behalf of the Swedish Competition Authority** — then a potential State
aid issue may be at hand, since undertakings that compete with each other would be
subject to different tax rules.

In the section below I will conduct a high-level selectivity analysis — by no means
exhaustive or conclusive — of the choice made in the suggested risk tax to levy the tax
only on undertakings that formally qualify as credit institutions.

12 See chapter 2, paragraph 4a of the Swedish Income Tax Act (Inkomstskattelag (1999:1229)): “Med
kreditinstitut avses svensk bank och svenskt kreditmarknadsforetag samt utlandskt bankféretag och
utlandskt kreditforetag enligt lagen (2004:297) om bank- och finansieringsrorelse”.

13 See https://www.fi.se/en/published/important-pms-and-decisions/2019/fis-view-on-preconditions-
for-mortgage-based-business-activities/ (accessed 7 January 2021).

14 See https://www.konkurrensverket.se/globalassets/publikationer/uppdragsforskning/forsk-
rapport_2018-2.pdf (accessed 4 February 2021).
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4.2 High-level selectivity analysis

Hereunder | shall assume that the risk tax implies an advantage for undertakings that
do not formally qualify as credit institutions, since they would not need to pay this tax.
| also assume that there is an intervention by the State or through State resources, that
the intervention is liable to affect trade between the Member States, and that it distorts
or threatens to distort competition. This leaves the notion of selectivity to explore.

The selectivity criterion implies a prohibition on discriminations between comparable
undertakings,*® which in essence leads to an obligation to provide equal treatment.'® To
test the potential selectivity of a tax measure, the CJEU has developed a method in
several steps, as recently described by Advocate General Pitruzzella:'” one must first
identify the ordinary or “normal” tax system applicable in the Member State
concerned.!® Second, one needs to demonstrate that the tax measure at issue is a
derogation from that ordinary system to the benefit of only certain undertakings, in so
far as it differentiates between operators who, in the light of the objective pursued by
that ordinary tax system, are in a comparable factual and legal situation; even if there
is no formal derogation included in the tax system from what is deemed as “normal
taxation”, a measure may still be selective if its effects favour certain undertakings over
others (so-called de facto selectivity).*® Third, assuming that a tax measure is a priori
selective (i.e. it implies a difference in treatment between comparable undertakings) it
may nevertheless be justified if it flows from the nature or the general structure of the
system of which it forms part,?® and is in line with the principle of proportionality.?

The potential selectivity of the criterion consisting in including in the scope of the tax
only undertakings that qualify as “credit institutions”, is analysed below in the light of
this methodology.

4.2.1 The reference system and the existence of a difference in treatment

| have analysed this question in other legal opinions. My suggestion is that the most
correct reference system is the whole risk tax, including the elements of the risk tax that
result in the exclusion of certain undertakings from its scope.

15 See Case C-233/16, Asociacion Nacional de Grandes Empresas de Distribucion (ANGED),
paragraph 38; Joined Cases C-105/18 to C-113/18, Asociacién Espafiola de la Industria Eléctrica
(UNESA) and Others v Administracién General del Estado, paragraph 60.

16 See Case C-524/14 P, European Commission v. Hansestadt Liibeck, paragraph 53.

17 See the opinion delivered on 21 January 2021, Joined Cases C-51/19 P and C-64/19 P, World Duty
Free Group v Commission, paragraphs 11-21.

18 See Case C-88/03, Portugal v Commission, paragraph 56; Cases C-78/08 to C-80/08, Paint Graphos,
paragraph 49.

19 See Joined Cases C-20/15 P and C-21/15 P, Commission v World Duty Free Group and Others,
paragraph 74.

2 See e.g. Case C-88/03, Portugal v Commission, paragraph 52; Joined Cases C-20/15 P and C-21/15
P, Commission v World Duty Free Group and Others, paragraph 58.

21 See Cases C-78/08 to C-80/08, Paint Graphos, paragraph 75.



If one considers the whole risk tax, there is apparently no exception from normal
taxation, since only one category of undertakings is in the scope of the tax. However,
such a way of reasoning would probably be considered too formal, and the effects of
the risk tax could not be fully assessed as a consequence of the regulatory technique
chosen by the lawmaker. The CJEU has made clear that the regulatory technique should
not influence the outcome of a State aid analysis; instead, focus is on the effects of a
tax.?? Therefore, both the de jure and the de facto selectivity tests should, in my opinion,
lead to the conclusion that a difference in treatment is created by the suggested risk tax:

- Under the de jure selectivity test, the normal tax treatment would be a tax on
the liabilities of all types of companies with credit activities, i.e. not only
undertakings that formally qualify as credit institutions. Within this normal tax
treatment, an exception would benefit the undertakings that do not formally
qualify as credit institutions.

- Under the de facto selectivity test, the design of the tax would appear to favour
undertakings that do not formally qualify as credit institutions. In other words,
the design of the tax would be inconsistent, as it would produce differentiated
effects between undertakings that perform credit activities.

4.2.2 Comparability analysis

The next step of the analysis would be to investigate whether or not the difference in
treatment takes place between operators who, in the light of the objective pursued by
the tax system, are in a comparable factual and legal situation. This starts by
determining the objective pursued by the tax system. | have suggested in another
opinion that the intrinsic objective of the risk tax, for State aid purposes, is the taxation
of credit institutions on the basis of their liabilities. | have also mentioned in the same
opinion that if one were to formulate a more detailed objective, it could be described as
the taxation of the largest credit institutions (because of the liabilities threshold of 150
billion SEK) on the basis of their liabilities connected to domestic credit activities
(because of the exclusion of foreign credit activities), to generally finance public
expenditure.

If the objective of the risk tax indeed is to tax liabilities, there would be arguments both
for and against the comparability of the two categories of undertakings. From a factual
perspective, it seems that certain undertakings that do not qualify as credit institutions
may nevertheless carry out credit activities and compete with credit institutions. By so
doing, they are likely to incur liabilities in order to finance their credit activities. The

22 See Case C-487/06 P, British Aggregates Association v Commission of the European Communities
and United Kingdom, paragraph 89, last sentence; Joined cases C-106/09 P and C-107/09 P, European
Commission (C-106/09 P) and Kingdom of Spain (C-107/09 P) v Government of Gibraltar and United
Kingdom of Great Britain and Northern Ireland, paragraph 92; Case C-219/16 P, Lowell Financial
Services GmbH v European Commission, paragraph 92; Joined Cases C-20/15 P and C-21/15 P,
Commission v World Duty Free Group and Others, paragraph 67; Case C-219/16 P, Lowell Financial
Services GmbH v European Commission, paragraph 93.



follow-up question would be whether or not such liabilities may threaten the financial
stability and expose the State to risks of indirect costs in case of financial crisis. | have
not investigated this question in details, and two main hypotheses can be distinguished:
if the liabilities incurred by undertakings that do not qualify as credit institutions do not
expose the State to risks of indirect costs, while it is established that the liabilities of
credit institutions do trigger such risks, then the factual comparability between the two
types of undertakings may decrease. Conversely, if the State is exposed to at least some
level of risks of indirect costs, then some degree of factual comparability between the
two types of undertakings would seem to exist.

From a legal perspective, both credit institutions and other undertakings that pursue
certain credit activities would, when they incur liabilities, record such liabilities on their
balance sheets. However, the two categories of undertakings are not subject to the same
requirements with respect to the financial stability, since credit institutions are generally
subject to more stringent rules. However, this does not necessarily place these two
categories of undertakings in different legal situations from a State aid perspective.
Differences in terms of rules relating to the financial stability could be described as the
consequence of the choices made by the lawmaker (whether at the domestic or
European level). It seems also possible that the lack of requirements on undertakings
that do not formally qualify as credit institutions may actually increase threats for the
financial stability and risks of indirect costs for the State.?® Therefore, there does not
seem to be fundamental legal differences between credit institutions and other
undertakings that pursue certain credit activities that would preclude the comparability
between these categories of undertakings.

4.2.3 Justification and proportionality

If companies that do and do not formally qualify as credit institutions are in a
comparable situation, the next step consists in investigating a potential justification by
the nature or the logic of the reference system. Here, one would need to demonstrate
that the distinction on the basis of the qualification as a credit institution is mandated
by the inner logic of a risk tax on credit institutions. The most relevant issue to
investigate would be whether or not this distinction might be justified by the different
risks of indirect costs that these categories of undertakings may trigger. The fiscal need
to reinforce the public finances in order to support indirect costs in case of financial
crisis would, in my view, normally not be an acceptable justification, since it is a need
that is extrinsic to the tax system, as opposed to being inherent to it. If this justification
nevertheless were considered as intrinsic to the tax system, it might be acceptable only
if credit activities carried out by credit institutions may trigger a risk of indirect cost for
the State, while no such risks of indirect costs exist when credit activities are carried
out by other types of undertakings. There are no such arguments in the memorandum.

23 See, for instance, the analysis made by the Swedish Central Bank (Swedish: Rikshanken) with
respect to newcomers on the mortgage market:
https://www.riksbank.se/globalassets/media/rapporter/fsr/fordjupningar/svenska/2018/nya-aktorer-pa-
bolanemarknaden-fordjupning-i-finansiell-stabilitetsrapport-2018 1.pdf (accessed 9 January 2021).
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If this justification were acceptable, it would finally need to pass the principle of
proportionality. In this respect, the distinction included in the scope of the risk tax might
be deemed to go beyond the objectives it pursues if companies that do not qualify as
credit institutions trigger some level of indirect costs for the State, while being fully
exempt from the tax. On the other hand, if the risk triggered by such undertakings is
minimal or even non-existent, the risk tax might be deemed in line with the principle
of proportionality.

To sum up, the limited scope of the risk tax to undertakings that formally qualify as
credit institutions” may potentially be in breach of the State aid rules; further analysis
would be necessary to come to more precise conclusions.

5 May the levy of tax on liabilities breach the EU fundamental freedoms?
Reflections based on the ability to pay tax

5.1 Introduction and method of analysis

The suggested risk tax implies a levy of tax on the basis of the liabilities of credit
institutions, for their credit activities carried out in Sweden. The question may be asked
whether such a mechanism may breach the EU fundamental freedoms.

The levy of tax on the basis of liabilities is, at first sight, a neutral mechanism: any
undertaking may incur liabilities, and be potentially taxed on such liabilities. The
territorial scope of the tax seems also neutral with respect to the fundamental freedoms:
both Swedish and foreign credit institutions may be liable to the risk tax, which implies
that the country where the head office is located does not affect the liability to tax. In
addition, the liability to the risk tax is only on domestic credit activities, no matter where
the credit institution has its fiscal residence, which is also a neutral parameter.

However, a question that does not receive an obvious answer is whether Swedish and
foreign credit institutions have the same ability to pay the risk tax. The hypothesis that
is tested below relates to the possible worse treatment of foreign companies, compared
to domestic companies. Were that to be the case, the suggested risk tax may be
infringing on the EU fundamental freedoms.

The question is whether the fundamental freedoms inserted in the TFEU, in particular
Articles 49 and 54 TFEU, may preclude the legislation of a Member State in relation to
the levy of the suggested risk tax, if the consequence of the levy of the risk tax on the
basis of liabilities is that foreign credit institutions with a permanent establishment in
Sweden are placed in a worse situation than Swedish credit institutions.

It is settled case-law that the freedom of establishment aims to guarantee the benefit of
national treatment in the host Member State to companies resident of other Member
States by prohibiting any discrimination based on the place where companies are
resident. In this respect, the CJEU has found that “(f)reedom of establishment (...) seeks
to guarantee the benefit of national treatment in the host Member State, by prohibiting
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any discrimination, even minimal, based on the place in which companies have their
seat”.?* The fundamental freedoms would normally prevent restrictions that apply to
companies resident of a Member State but being owned by a parent company resident
of another Member State, as well as to domestic permanent establishments being part
of a foreign company.?® Therefore, when foreign credit institutions are established in
another Member State and pursue credit activities via a Swedish permanent
establishment, they would normally be in the scope of the fundamental freedoms and
benefit from their protection.

The usual method of analysis applied by the CJEU in the area of the fundamental
freedoms and direct tax measures, is based on the following steps. First, it has to be
ascertained whether or not there is a different treatment for tax purposes, normally
between nationals and non-nationals, implying a worse treatment for those who have
exercised their freedom of movement; applied to companies, differences in treatment
take often place between resident and non-resident companies. In case there is a
difference in treatment, the tax measure is considered a discrimination or a restriction
on the freedoms of movement. The next step consists in investigating whether the tax
measure differentiates between domestic and foreign companies that are in a
comparable situation (comparability analysis). A restriction in comparable situations is
nevertheless permissible if it pursues a legitimate objective compatible with the Treaty
and is justified by imperative reasons in the public interest (justification analysis). It is
further necessary, in such a case, that its application be appropriate to ensuring the
attainment of the objective thus pursued and not go beyond what is necessary to attain
it (principle of proportionality).?® I will now go through these steps one by one.

5.2 Is there a potential restriction on the fundamental freedoms?

The first question is whether or not the suggested risk tax implies a difference of
treatment to the disadvantage of foreign credit institutions. In the area of the
fundamental freedoms, the rules regarding equal treatment forbid not only overt
discrimination based on the location of the seat of companies, but also all covert forms
of discrimination which, by the application of other criteria of differentiation, lead in
fact to the same result.?’ Moreover, the CJEU has found that a tax based on an
apparently objective criterion of differentiation but that disadvantages in most cases,
given its features, companies whose seat is in other Member States and that are in a
comparable situation to companies whose seat is situated in the Member State where

24 See Case C-170/05, Denkavit Internationaal BV and Denkavit France SARL v Ministre de
I'Economie, des Finances et de I'Industrie, paragraph 22.

% See e.g. Case 270/83 Commission v France, paragraph 14; Case C-311/97, Royal Bank of Scotland
plc, paragraph 22.

2 See Case C-446/03, Marks & Spencer plc v David Halsey (Her Majesty’s Inspector of Taxes),
paragraph 35.

27 See Cases C-236/16 and C-237/16, Asociacion Nacional de Grandes Empresas de Distribucion
(ANGED) v Diputacion General de Aragdn, paragraph 17.
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that tax is charged, constitutes indirect discrimination based on the location of the seat
of the companies, which is prohibited under Articles 49 and 54 TFEU.%

In the case of the suggested risk tax, the text of the law as it is suggested in the
memorandum makes no distinction between credit institutions on the basis of where
they have their registered office, seat, or place of management. What matters is the
place where the credit activities are carried out. This means that all the credit institutions
that are carrying out credit activities in Sweden are subject to that tax. Therefore, the
suggested law would not seem to imply any direct discrimination in the light of the
fundamental freedoms. However, the question may be asked whether the design of the
risk tax may, as such, imply an advantage to Swedish credit institutions and a
disadvantage to foreign credit institutions resident of another Member State. If that were
the case, the suggested risk tax may constitute, taking into consideration its
characteristics, an indirect discrimination.

What may constitute a difference in treatment between resident and non-resident credit
institutions is the following. The tax base for the risk tax consists in the level of
domestic liabilities. This parameter seems at first sight neutral. However, liabilities
have no direct connection with the turnover, the income, or the wealth of a credit
institution. Yet, a company’s turnover, income, or wealth are the most usual parameters
that determine a company’s ability to pay tax. This means that the suggested risk tax
has a design that does not directly rely on a credit institution’s ability to pay tax. It may
be so that a credit institution is liable to the risk tax, but has no cash to pay the tax; it
may need to borrow money (and thus increase its debts and its liability to the risk tax),
sell assets, have capital injected by its shareholders, or find another solution to pay the
risk tax.

Here | assume that the most correct and neutral measure of a taxpayer’s ability to pay
tax is its net income. The potential problem in the design of the risk tax is that a credit
institution would be subject to the risk tax no matter how much net income it earns.
Since the tax base has no connection with the net income of a credit institution, non-
resident credit institutions may support a cost that is proportionally higher than
residents as a share of their net income. This is because, while both resident and non-
resident credit institutions are subject to the risk tax on their domestic liabilities,
resident credit institutions may earn worldwide income from sources outside of
Sweden, while non-resident credit institutions would normally — at least according to
the traditional principles of taxation applied in most countries, including Sweden?® —
only earn domestic income. Accordingly, while resident credit institutions have an
ability to pay the risk tax that is made of all their worldwide income (and capital), non-
resident credit institutions would normally only have at their disposal their domestic

28 See Cases C-236/16 and C-237/16, Asociacion Nacional de Grandes Empresas de Distribucion
(ANGED) v Diputacion General de Aragén, paragraph 18.

2% A non-resident company does normally not earn foreign profits, but only domestic profits on its
domestic activities: it is the consequence of the fact that a permanent establishment, albeit being liable
to tax, is not a legal person on its own, and is normally not attributed profits from foreign activities, be
it from an accounting or a tax perspective.

12



income (and capital). However, the tax base remains the same: a fixed percentage of
the domestic liabilities. Therefore, it seems possible that non-resident credit institutions
pay a risk tax that is proportionally higher than residents as a share of their net income.
This is what may constitute a difference in treatment between resident and non-resident
credit institutions, to the disadvantage of foreign credit institutions. In other words, a
non-resident bank having a branch in Sweden may be subject to the risk tax similarly
to a resident bank, but the financial capacity of the branch may be more limited than
that of a resident bank. Under such a way of reasoning, the suggested risk tax may
create a difference in treatment between domestic and foreign credit institutions, to the
disadvantage of the latter.

To illustrate the difference between Swedish and foreign credit institutions from the
perspective of their ability to pay tax, four examples are used below:

1) In the first example, a Swedish bank earns both domestic income (10) and
foreign income (50). Its total ability to pay tax equals the sum of domestic and
foreign income, i.e. 60. Assuming that the risk tax amounts to 0,07% of
liabilities amounting to 1000 (i.e. 0,7), it constitutes a higher share of the total
profits than the domestic profits, i.e. 7% vs 1,2%.

Bank 1: Swedish bank
Domestic turnover 100
Domestic costs 90
Domestic profit 10
Foreign turnover (foreign branch) 500
Foreign costs (foreign branch) 450
Foreign profit (foreign branch) 50
Total profits 60
Liabilities 1000
Risk tax (0,07%) 0,7
Percentage risk tax vs domestic profit 7,0%
Percentage risk tax vs total profits 1,2%

2) In the second example, a foreign bank has a Swedish branch. It earns only
domestic income (10), since the income attributable to permanent
establishments normally does not include foreign income attributable to the
head office. Its total ability to pay tax equals its domestic income, i.e. 10.
Assuming that the risk tax amounts to 0,7 it constitutes a share of the total profits
corresponding to 7%. A difference can be observed with the Swedish bank in
the first example, where the risk tax amounted to only 1,2% of the total profits.

Bank 2: foreign bank with Swedish branch

Domestic turnover 100

Domestic costs 90
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Domestic profit 10
Foreign turnover (foreign branch) 0
Foreign costs (foreign branch) 0
Foreign profit (foreign branch) 0
Total profits 10
Liabilities 1000
Risk tax (0,07%) 0,7
Percentage risk tax vs domestic profit 7,0%
Percentage risk tax vs total profits 7,0%

3) In the third example, a Swedish bank incurs domestic losses (-40) and earns

foreign income (50). Its total ability to pay tax equals the sum of domestic and
foreign income, i.e. 10. Assuming that the risk tax amounts to 0,7 it constitutes
a negative share of the domestic profits, i.e. the bank has no ability to pay the
risk tax with its domestic profits. If one takes into account the total profits of
the bank, it does have an ability to pay the risk tax since the total profits are in
excess of the risk tax. In addition, one should observe that the bank will need to
pay corporate income tax abroad on its foreign profits, which will decrease its

domestic ability to pay the risk tax.

Bank 3: Swedish bank
Domestic turnover 50
Domestic costs 90
Domestic profit -40
Foreign turnover (foreign branch) 500
Foreign costs (foreign branch) 450
Foreign profit (foreign branch) 50
Total profits 10
Liabilities 1000
Risk tax (0,07%) 0,7
Percentage risk tax vs domestic profit -1,8%
Percentage risk tax vs total profits 7,0%

4) In the fourth example, a foreign bank has a Swedish branch. It incurs domestic

losses (-40) and earns per definition no foreign income. The permanent
establishment of the foreign bank has no ability to pay the risk tax on the basis
of its income. The risk tax nevertheless needs to be paid. A difference can be
observed with the Swedish bank in the third example, where the bank could use
its foreign profits to pay the risk tax.

Bank 4: foreign bank with Swedish branch

Domestic turnover

50

Domestic costs

90
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Domestic profit -40
Foreign turnover (foreign branch) 0
Foreign costs (foreign branch) 0
Foreign profit (foreign branch) 0
Total profits -40
Liabilities 1000
Risk tax (0,07%) 0,7
Percentage risk tax vs domestic profit -1,8%
Percentage risk tax vs total profits -1,8%

If this high-level analysis is correct, the suggested risk tax may imply a restriction on
the fundamental freedoms of foreign credit institutions because of the disadvantage of
foreign credit institutions with respect to their ability to pay the risk tax.

At this point, a parallel with the Vodafone®® and Tesco®! cases, both ruled by the Grand
Chamber of the CJEU, is relevant. Vodafone concerned a progressive tax on the
turnover of telecommunications operators, and Tesco concerned a progressive turnover
tax in the store retail trade sector. The question was whether the fact that the taxes were
steeply progressive implied that subsidiaries belonging to foreign groups mainly
supported the actual burden of that tax, thus infringing on the freedom of establishment.
According to the Court, the tax did not imply a discrimination, and thus did not breach
the fundamental freedoms. However, two passages of the case are relevant for the
suggested risk tax:

- First, the Court found that a turnover tax did not imply a discrimination to the
disadvantage of foreign groups not only based on the neutrality of that tax, but
also based on the fact that it would be connected to a person’s ability to pay tax:
“progressive taxation may be based on turnover, since, on the one hand, the
amount of turnover constitutes a criterion of differentiation that is neutral and,
on the other, turnover constitutes a relevant indicator of a taxable person’s
ability to pay”.3? While the criterion of liabilities in the suggested risk tax is also
neutral, it was argued above that this criterion may create a disadvantage for
permanent establishments, when being compared to resident credit institutions.
There was no issue related to the ability to pay tax in the Vodafone and Tesco
cases because of the nature of the tax and given the fact that it applied to resident
companies (albeit owned by foreign shareholders), whereas both the nature of
the risk tax and the fact that it applies to non-resident companies creates an issue
with respect to the ability to pay tax. Therefore, the suggested risk tax may be

30 See Case C-75/18, Vodafone Magyarorszag Mobil Tavkozlési Zrt. v Nemzeti Ado- és Vamhivatal
Fellebbviteli Igazgatésaga.

31 See Case C-323/18, Tesco-Global Aruhézak Zrt. v Nemzeti Ad6- és Vamhivatal Fellebbviteli
Igazgatdsaga.

32 See Case C-75/18, Vodafone Magyarorszag Mobil Tavkozlési Zrt. v Nemzeti Add- és Vamhivatal
Fellebbviteli Igazgatosaga, paragraph 50; see Case C-323/18, Tesco-Global Aruhazak Zrt. v Nemzeti
Ado- és Vamhivatal Fellebbviteli Igazgatdsaga, paragraph 70.
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at tension with the Vodafone and Tesco cases, since the lack of connection in
the design of the risk tax to a taxpayer’s ability to pay may introduce a
discrimination to the disadvantage of permanent establishments belonging to
foreign credit institutions.

- Second, the Court found that the fact that foreign groups were more affected by
the tax than domestic groups did not characterise a discrimination, as it would
simply be the result of the fact that foreign groups in this sector achieve a higher
level of turnover. Therefore, the Court found that the higher burden of the tax
on foreign groups was “fortuitous, if not a matter of chance”.3® The same cannot
be said, in my view, of the suggested risk tax: the proportionally higher burden
represented by the risk tax for the permanent establishments of foreign credit
institutions, compared to domestic credit institutions, is not fortuitous or a
matter of chance, but is the direct consequence of the difference between a
resident and a non-resident company. Therefore, the suggested risk tax may be
at tension with the Vodafone and Tesco cases, since the difference between
residents and non-residents has a permanent, or systematic nature, as opposed
to being fortuitous.

It results from the foregoing that the suggested risk tax, although it is not a progressive
turnover tax, may be at tension with the Vodafone and Tesco cases. A possible
interpretation of these cases is that they would tend to confirm the idea, presented
above, that the suggested risk tax, because of the lack of connection to a credit
institution’s ability to pay tax, may introduce a discrimination between domestic and
foreign credit institutions, to the disadvantage of the latter. This would characterise a
restriction on the fundamental freedoms of foreign credit institutions.

5.3 Comparability analysis

For a difference in treatment to be potentially in breach of the fundamental freedoms,
it must differentiate between domestic and foreign companies that are in a comparable
situation. Indeed, in order to determine whether a difference in tax treatment is
discriminatory, it is necessary to consider whether, having regard to the national
measure at issue, the companies concerned are in an objectively comparable situation.
Whether the cross-border and national situations are comparable must be examined
having regard to the purpose and content of the national provisions in question.3*
According to established case-law, discrimination is defined as treating differently
situations which are identical, or treating in the same way situations which are
different.® It may actually be the fact that a Member State decides to subject to tax non-

33 See Case C-75/18, Vodafone Magyarorszag Mobil Tavkozlési Zrt. v Nemzeti Ado- és Vamhivatal
Fellebbviteli Igazgatosaga, paragraph 52; see Case C-323/18, Tesco-Global Aruhazak Zrt. v Nemzeti
Ado- és Vamhivatal Fellebbviteli Igazgatdsaga, paragraph 72.

3 See Joined Cases C-398/16 and C-399/16, X BV and X NV v Staatssecretaris van Financién,
paragraph 33.

3 See e.g. Case C-374/04, Test Claimants in Class IV of the ACT Group Litigation v Commissioners of
Inland Revenue, paragraph 46.
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resident companies that makes them in a comparable situation to domestic companies.
For example, although in another context, the Grand Chamber of the CJEU has found
that “once a Member State, unilaterally or by a convention, imposes a charge to income
tax not only on resident shareholders but also on non-resident shareholders in respect
of dividends which they receive from a resident company, the position of those non-
resident shareholders becomes comparable to that of resident shareholders (my

emphasis)”.*®

Here, the comparison is between domestic and foreign credit institutions that operate
via a permanent establishment in Sweden. In other words, the comparison is between
residents and non-residents. Traditionally, while residents have an unlimited tax
liability and are subject to worldwide taxation in their State of residence, non-residents
have a limited tax liability in the State of source and are subject there to taxation on
their domestic income. In certain cases, this distinction may place residents and non-
residents in different, non-comparable situations. The CJEU has in several cases
emphasised the fact that the ability-to-pay tax is normally concentrated in the State of
residence of a taxpayer, thereby finding a difference with the situation of non-residents.
However, this concerns mostly individuals and the possibility to have family and
personal circumstances being taken into account in the State of source. For example, in
the case Schumacker, the CJEU found that “(i)ncome received in the territory of a
Member State by a non-resident is in most cases only a part of his total income, which
is concentrated at his place of residence. Moreover, a non-resident' s personal ability to
pay tax, determined by reference to his aggregate income and his personal and family
circumstances, is more easy to assess at the place where his personal and financial
interests are centred. In general, that is the place where he has his usual abode.
Accordingly, international tax law, and in particular the Model Double Taxation Treaty
of the Organization for Economic Cooperation and Development (OECD), recognizes
that in principle the overall taxation of taxpayers, taking account of their personal and
family circumstances, is a matter for the State of residence”.®’ In the case Asscher, the
CJEU considered that “(i)n relation to direct taxes, the situations of residents and of
non-residents in a given State are not generally comparable, since there are objective
differences between them both from the point of view of the source of the income and
from that of their ability to pay tax or the possibility of taking account of their personal
and family circumstances”.%®

However, the difference emphasised by the CJEU in relation to individuals relates
mainly to the taking into account of personal and family circumstances for individuals,
as recalled by the Court in the Ettwein case.®® There is no such issue for non-resident
companies. For that reason, the CJEU has often found that resident and non-resident
companies could be in a comparable situation. The Saint-Gobain case provides an
example of situation where a non-resident was entitled to the same treatment as a

36 See Case C-374/04, Test Claimants in Class IV of the ACT Group Litigation v Commissioners of
Inland Revenue, paragraph 68.

37 See Case C-279/93, Finanzamt Kdln-Altstadt v Roland Schumacker, paragraph 32.

38 See Case C-107/94, P. H. Asscher v Staatssecretaris van Financién, paragraph 41.

39 See Case C-425/11, Katja Ettwein v Finanzamt Konstanz, paragraphs 46 and 47.
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resident, as a result of the application of EU law.*’ In the field of the fundamental
freedoms it can particularly be mentioned that resident and non-resident banks have
been found to be in a comparable situation with respect to the determination of the tax
base. For example, in the Royal Bank of Scotland case, the CJEU found that “(i)t is true
that companies having their seat in Greece are taxed there on the basis of their world-
wide income (unlimited tax liability) whereas foreign companies carrying on business
in that State through a permanent establishment are subject to tax there only on the basis
of profits which the permanent establishment earns there (limited tax liability).
However, that circumstance, which arises from the limited fiscal sovereignty of the
State in which the income arises in relation to that of the State in which the company
has its seat is not such as to prevent the two categories of companies from being
considered, all other things being equal, as being in a comparable situation as regards
the method of determining the taxable base”.*! In other words, resident and non-resident
banks were found to be in a comparable situation. In my view the same reasoning
should be transposable to the case of the suggested risk tax, as there are no fundamental
differences between the Royal Bank of Scotland case and the risk tax with respect to
the need to tax residents and non-residents in a similar manner. The purpose of the
suggested risk tax does not either mandate a differentiated taxation between resident
and non-resident credit institutions; quite the contrary: the suggested risk tax seems to
aim at taxing credit institutions similarly, whether they are resident of Sweden or of
another country.

Therefore, on the basis of a preliminary analysis, domestic and foreign credit
institutions that operate via a permanent establishment seem to be in a comparable
situation.

5.4 Justification analysis

A restriction in comparable situations is permissible if it pursues a legitimate objective
compatible with the Treaty and is justified by imperative reasons in the public interest.
The justification analysis is a complex exercise that necessitates a deep understanding
of both the tax measure at issue, and the way different justifications have been
interpreted in the case law of the CJEU.

What is peculiar in this case, is that the suggested risk tax does not imply a direct
difference in treatment between resident and non-resident credit institutions: the State
does not directly treat these two categories differently. Therefore, there is no need to
justify the discrimination on fiscal grounds such as the balanced allocation of powers
of taxation between the Member States. Since there is no direct discrimination of
permanent establishments, the position taken in the Royal Bank of Scotland is not either

40 See Case C-307/97, Compagnie de Saint-Gobain, Zweigniederlassung Deutschland and Finanzamt
Aachen-Innenstadt, particularly at paragraph 47: “companies not resident in Germany having a
permanent establishment there and companies resident in Germany are in objectively comparable
situations”; see also paragraph 48.

41 See Case C-311/97, Royal Bank of Scotland plc, paragraph 29.
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particularly helpful, since in this case the discrimination was direct.*? Indeed, the worse
treatment for non-resident credit institutions does not stem from a heavier tax burden
in absolute terms, but in relative terms: the worse treatment for non-residents is because
of the choice of legal form to exercise credit activities through a permanent
establishment, rather than through a resident company.

Consequently, the difference in treatment would need to be justified by the intrinsic
legal differences between residents and non-residents. In this respect, the CJEU does
not generally accept discriminations on the basis of the differences between residents
and non-residents. Indeed, it would be contrary to the very purpose of the freedoms of
movement if the difference between residents and non-residents could generally justify
a different tax burden. For example, in the Sofina case the Court rejected the arguments
of several Member States, based on the Truck Center case, according to which a
restriction on the freedom of movement may be “justified on account of a difference in
the objective situation of resident and non-resident companies”.** The argument was
rejected, and the difference in treatment could not be justified by an objective difference
in situation between residents and non-residents.

Another argument that might constitute a justification in the case of the risk tax could
be the principle of territoriality. Indeed, the different ability to pay tax of resident and
non-resident credit institutions could be seen as a natural consequence of this principle.
The principle of territoriality was recognized by the CJEU in cases such as Marks &
Spencer: “by taxing resident companies on their worldwide profits and non-resident
companies solely on the profits from their activities in that State, the parent company’s
Member State is acting in accordance with the principle of territoriality enshrined in
international tax law and recognised by Community law”.** This principle was
developed in later cases, and the Court has emphasised the right to tax activities carried
out in a State’s territory on the basis of the principle of territoriality;* this would, a
contrario, imply that a Member State does not need to take into account foreign
elements when taxing a non-resident.*® In other words, under this way of reasoning, the
principle of territoriality could allow a Member State to tax non-residents on a pure
territorial basis, which would justify the difference between residents and non-residents
with respect to their different ability to pay the risk tax. However, | do not find this
argument fully transposable to the risk tax. This is because the principle of territoriality
has been recognized in the context of income tax, where there is a connection between
the extent of a country’s tax jurisdiction, and the tax burden of residents or non-

42 See Case C-311/97, Royal Bank of Scotland plc, paragraph 29.

43 See Case C-575/17, Sofina SA, Rebelco SA, Sidro SA v Ministre de I’Action et des Comptes publics,
paragraph 54.

4 See Case C-446/03, Marks & Spencer plc v David Halsey (Her Majesty’s Inspector of Taxes),
paragraph 39.

% See, for example, Case C-382/16, Hornbach-Baumarkt AG v Finanzamt Landau, paragraph 40; Case
C-292/16, A Oy, paragraph 31.

46 Generally on this theme see Jérdme Monsenego, Taxation of Foreign Business Income within the
European Internal Market — An Analysis of the Conflict between the Objective of Achievement of the
European Internal Market and the Principles of Territoriality and Worldwide Taxation (IBFD 2012),
pp. 223-254.
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residents: residents earn worldwide income and are taxed on a worldwide basis,
whereas non-residents earn domestic income and are taxed on a pure territorial basis.
In contrast, in the case of the risk tax, as already emphasised above there is no such
consistency: residents earn worldwide income but are subject to the risk tax on a
territorial basis, whereas non-residents earn domestic income and are also subject to the
risk tax on a territorial basis. Therefore, the principle of territoriality does not, in my
view, constitute a convincing justification — or at least not an equally convincing
justification than in the context of income tax — for the difference of treatment in the
design of the risk tax between residents and non-residents.

On the basis of this non-exhaustive preliminary assessment, | find no strong arguments
to justify the difference of treatment identified in the design of the risk tax with respect
to the ability to pay tax of resident and non-resident credit institutions.

5.5 Proportionality test

Even if a difference in treatment is justified, it is also necessary that its application is
appropriate to ensuring the attainment of the objective pursued, and does not go beyond
what is necessary to attain it. The principle of proportionality is clearly established as a
fundamental principle of EU law, as illustrated by cases such as Marks & Spencer*’ or
SIAT .8

It is not easy to apply the principle of proportionality to the suggested risk tax, because
the difference it implies between residents and non-residents — as mentioned above — is
not absolute, but relative. It is difficult to avoid the difference between residents and
non-residents in terms of their ability to pay tax (at least if the ability to pay tax is
measured on the basis of the net income), because it is a normal consequence of a tax
system that the ability to pay tax of residents is made of their worldwide net income,
whereas the ability to pay tax of non-residents is made of their domestic income.
However, the suggested risk tax seems disproportionate when the risk tax exceeds the
net income, for instance in situations where a risk tax needs to be paid while a credit
institution incurs domestic losses.

5.6 Preliminary conclusion

To conclude, there are arguments pointing to a possible conflict between the suggested
risk tax and the fundamental freedoms, given the lower ability to pay tax of foreign
credit institutions, especially in situations where losses are being incurred in Sweden.
Nevertheless, a deeper analysis would be necessary to reach more robust conclusions.

47 See Case C-446/03, Marks & Spencer plc v David Halsey (Her Majesty’s Inspector of Taxes),
paragraphs 53 and following.

%8 See Case C-318/10, Société d’investissement pour I'agriculture tropicale SA (SIAT) v Etat belge,
paragraphs 49 and following.
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6 Exemption from the risk tax for domestic intra-group liabilities
6.1 Introduction

The suggested risk tax contains provisions relating to intra-group liabilities in both
domestic and cross-border contexts. The rationale of the suggested mechanism is to
exempt from the risk tax intra-group liabilities, so as to avoid the double counting of
debts. A risk a double counting indeed exists, which would lead to what one could
describe as an imposition in cascade, or a situation of double taxation.

A simple example can illustrate the risk of double counting leading to double taxation.
Assume that Bank 1 has a subsidiary, Bank 2. Bank 2 borrows 100 from a third party,
Bank 3. Bank 2 thus has a debt towards Bank 3. Bank 2 then uses the funds to lend 100
to Bank 1. Bank 1 thus has a debt towards Bank 2. All banks are resident of Sweden.
Without a mechanism to avoid double counting, a situation of double taxation may arise
since both the liabilities of Bank 1 and the liabilities of Bank 2 may be in the scope of
the risk tax. This situation of double taxation is illustrated below:

Potential problem with the risk tax:
double counting of liabilities

Bank 1 M bebt subject to the risk tax
Loan
100 % ownership
EIDebl subject to the risk tax
Loan

Bank 3

(third party)

It is reasonable to try to avoid the double counting of liabilities and the double taxation
that would result from it: not only is double taxation on pure intra-group transactions
contrary to the principle of neutrality, but also the risks of indirect costs for the State
are not necessarily higher because of the existence of intra-group liabilities. Therefore,
it is correct, from a tax law drafting perspective, that the risk tax described in the
memorandum contains a mechanism to avoid the double counting of intra-group
liabilities. To that end, paragraph 68, second indent of the suggested risk tax provides
for the exclusion of debts to another credit institution that is part of the same corporate
group. This exclusion applies only if the receivables corresponding to the debt are
connected to credit activities pursued in Sweden. This exception for certain situations
of intra-group financing is illustrated below:
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Suggested solution for domestic intra-group financing:
exclusion of double counting in domestic situations

Debt not subject to the risk tax because
Bank 1 (1) the liability is towards another credit
institute, and (2) the receivables
corresponding to the debt are connected to
100 % ownership credit activities pursued in Sweden

ETDebL subject to the risk tax, because
the liability is towards a third party

— —

Q o

=1} w

3 p= ]
-

Bank 3

(third party)

However, the exception to the double counting of liabilities does not apply in all intra-
group financing situations: as mentioned above, paragraph 68, second indent of the
suggested risk tax provides for the exclusion of debts to another credit institution that
is part of the same corporate group, only if the receivables corresponding to the debt
are connected to credit activities pursued in Sweden. This means that if intra-group
financing is being pursued on a cross-border basis through borrowing funds from a
foreign but related credit institution, the exception will not apply, and the liabilities will
be subject to the risk tax. In addition, the foreign credit institution related to the Swedish
entity may, depending on the tax legislation of its country of residence, be subject to
some form of taxation of the financial sector. In certain cases a foreign tax credit may
be available in Sweden, up to a certain limit (Swedish: sparrbelopp). This situation is
illustrated below:
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Suggested solution for cross-border intra-group financing:
levy of the risk tax on liabilities to foreign related credit institutions

EﬂDebtsumEcttothermktaxbecause(l}
Bank 1 the liability is towards another credit
institute, and (2) the receivables
corresponding to the debt are not connected
100 % ownership to credit activities pursued in Sweden. In
certain cases, foreign tax credit may apply

Loan

Bank 3

(third party)

What may be problematic from an EU law perspective is the difference in treatment
between domestic and cross-border intra-group financing: whereas the former is
exempt from tax, the latter is in the scope of the tax. It will now be discussed whether
such a difference in treatment may be incompatible with the EU fundamental freedoms.

6.2 High-level analysis with respect to the fundamental freedoms

The method of analysis relating to the fundamental freedoms is described above at
section 5.1. This section applies the same methodology.

6.2.1 Is there a potential difference of treatment to the disadvantage of cross-border
situations?

The first question is whether or not there is a potential restriction on the fundamental
freedoms. In this case there is a direct difference of treatment, since domestic intra-
group financing is exempt from risk tax, whereas cross-border intra-group financing is
in the scope of the risk tax, and thus liabilities towards foreign related credit institutions
will be taxed. This difference of treatment may impede the exercise of the freedom of
movement, since both the establishment of foreign related credit institutions and the
granting of loans from a group member established in another Member State may be
hindered by the levy of the risk tax on the liabilities of the Swedish borrower. In other
words, the tax position of a Swedish credit institution that borrows funds from a foreign
related credit institution is less favourable than it would be if it borrowed funds from a
domestic related credit institution. Here, it can be emphasised that in certain cases, a
foreign tax credit may be available, and amendments to the Foreign Tax Credit Act
(Swedish: Lag (1986:468) om avrakning av utlandsk skatt) are suggested in the

23



memorandum.*® However, the possibility, in certain cases, to be granted a foreign tax
credit is not sufficient to eliminate all types of differences of treatment: to obtain a
foreign tax credit, it is necessary to have paid a foreign tax comparable to the risk tax,
and the foreign tax credit is limited to the risk tax that would have been levied without
such a foreign tax credit. Accordingly, there would probably be situations with no full
elimination of the Swedish risk tax (and thus no full elimination of the differences of
treatment emphasised in this section), for example when a tax on the financial sector is
levied abroad, but that this tax is not considered as comparable to the Swedish risk tax.

To sum up, the mechanism suggested with respect to the re-inclusion of liabilities
towards foreign related credit institutions is likely to result in a difference of treatment
to the disadvantage of cross-border situations. The next step is the comparability
analysis.

6.2.2 Comparability analysis

Next, for a difference in treatment to be potentially in breach of the fundamental
freedoms, it must differentiate between domestic and foreign companies that are in a
comparable situation. Here, the comparison is between two situations, depending on
where the credit activities connected to the loan to the Swedish entity are being carried
out: if the loan is granted from credit activities being pursued in Sweden, the liabilities
of the Swedish credit institution will not be in the scope of the risk tax. Conversely, if
the loan is granted from credit activities being pursued abroad, the liabilities of the
Swedish credit institution will be in the scope of the risk tax. This means that in this
case, the comparison is between domestic and cross-border situations.

There is to my knowledge no case law from the CJEU that deals with an exactly similar
situation. However, there are cases that do share certain features with the risk tax, from
a more conceptual perspective. For example, 1 find some similarities between the
suggested risk tax, and CFC-rules in the context of corporate income taxation: the main
rule is non-taxation (whether of foreign subsidiaries for CFC-rules, or of liabilities to
related credit institutions for the risk tax), and the exception is the levy of tax to prevent
some form of tax avoidance: CFC-rules aim at preventing the avoidance of domestic
corporate income taxation, and the inclusion of liabilities towards foreign related credit
institutions aims at preventing structures whereby a group chooses to establish financial
activities in a country with no, or a lower tax on the financial sector.®® In relation to
CFC-rules the Grand Chamber of the CJEU found domestic and cross-border situations

49 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, pp. 30-31.

%0 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, pp. 26-27: ”For att motverka att svenska
kreditinstitut — i syfte att undga skattskyldighet — lnar av utlandska dotterféretag i stater utan
motsvarande skatt pa den finansiella sektorn, bor dock skulder till ett utlandskt bankforetag eller ett
utlandskt kreditforetag som ingdr i samma koncern beaktas, om de fordringar som motsvarar
skulderna inte ar hanfarliga till verksamhet som bedrivs fran ett fast driftstélle i Sverige”.
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comparable, as such rules were eventually deemed to constitute a restriction on the
fundamental freedoms.>*

A comparison may also be relevant with transfer pricing rules, which concern payments
made to associated enterprises, whether domestic or foreign. In many countries, transfer
pricing rules do not apply domestically (because there is no similar risk of tax avoidance
in a domestic context), but apply in cross-border situations. The CJEU has considered
domestic and cross-border situations comparable, since it found a restriction on the
fundamental freedoms, which was nevertheless able to be justified.>? Other types of
parallels may be made: for example, in relation to exit taxes domestic and cross-border
situations have generally been found comparable.>® Also, the elimination of double
taxation in domestic and cross-border situations is relevant to emphasise, since such
situations have in many important cases been found comparable: one could mention
cases relating to the elimination of economic double taxation on dividends both in the
State of residence (e.g. the Manninen®* case) and in the State of source (e.g. the Sofina®®
case). A last example can be relied on: the Lexel case, in which the CJEU found the
former interest limitation deductions incompatible with the fundamental freedoms: in
this case, the CJEU found domestic and cross-border situations to be comparable. This
case seems quite relevant in the context of the suggested risk tax, since in both cases a
better treatment is granted when a loan is taken from a domestic lender, whereas a worse
treatment is granted when a loan is taken from a foreign lender. In the Lexel case the
Court found the domestic and cross-border situations comparable.®®

On the basis of these cases, in my view it would be reasonable to conclude that the
domestic and cross-border situations identified above in relation to the risk tax, are
comparable. | find no obvious arguments for the non-comparability of domestic and
cross-border situations where the risk tax is either applied, or exempted. The need to
eliminate multiple taxation is equally relevant in domestic and in cross-border
situations, and thus the two situations seem comparable in the light of the objective of
the suggested risk tax. The fact that a Swedish credit institution takes a loan with a
related credit institution is a business transaction, and it is in my view consistent with
the purpose of the EU fundamental freedoms to be able to test such business
transactions in domestic and cross-border contexts in the light of the fundamental
freedoms. If these situations were not comparable, the effects of the freedom of
movement would be diminished. Therefore, it seems that the domestic and cross-border
situations identified above in relation to the risk tax are comparable for the purpose of
the application of the fundamental freedoms. A restriction on the fundamental freedoms
seems, accordingly, to be at hand. This leads to the next step, the justification analysis.

51 See Case C-196/04, Cadbury Schweppes plc and Cadbury Schweppes Overseas Ltd v Commissioners
of Inland Revenue.

52 See Case C-311/08, Société de Gestion Industrielle SA (SGI) v Etat belge. See also Case C-382/16,
Hornbach-Baumarkt AG v Finanzamt Landau.

%3 See e.g. Case C-371/10, National Grid Indus BV v Inspecteur van de Belastingdienst Rijnmond /
kantoor Rotterdam.

54 See Case C-319/02, Petri Manninen, especially at paragraphs 36 and 37.

% See Case C-575/17, Sofina SA, Rebelco SA, Sidro SA v Ministre de I’Action et des Comptes publics.
% See Case C-484/19, Lexel AB v Skatteverket, paragraph 44.

25



6.2.3 Justification analysis and proportionality test

A restriction to the fundamental freedoms in comparable situations is permissible if it
pursues a legitimate objective compatible with the Treaty and is justified by imperative
reasons in the public interest. The most relevant justification in this case seems to be
the prevention of tax avoidance. Indeed, it is this objective that the measure aims at. By
including liabilities to foreign credit institutions in the scope of the risk tax of a
domestic credit institution, the avoidance of the risk tax is prevented: while the normal
operation of the mechanism included at paragraph 68, second indent of the risk tax
would be that no tax is levied because of liabilities being towards a related credit
institution, the exception to this mechanism leads to re-including the liabilities in the
tax base so that the tax is eventually levied.

Here it must be emphasised that without including liabilities towards foreign related
credit institutions in the scope of the risk tax, there is no levy of risk tax in Sweden. In
contrast, when eliminating multiple taxation in a domestic context, the last borrower
before a loan is taken from a third party (if such a loan indeed is taken) would normally
be subject to the risk tax. Put simply: the inclusion of liabilities towards foreign related
credit institutions gives a chance to levy the risk tax. Therefore, at first sight (i.e.
without having investigated this issue at depth), the restriction on the fundamental
freedoms implied by the taxation of liabilities towards foreign related credit institutions
could potentially be justified by the prevention of tax avoidance, since the effect of the
suggested mechanism indeed is the prevention of the avoidance of the risk tax.
However, there is no certainty that the foreign related credit entity towards which a
Swedish credit entity has liabilities, would borrow funds from a third party: while the
risk tax applies automatically by re-including liabilities towards a foreign related credit
institution, the foreign lender may very well lend funds with its own resources. In this
case, if this situation were purely domestic, there would be no risk tax, because the only
liabilities and corresponding receivables would be between Swedish related entities.

Therefore, since there would be no risk tax in this situation, there would be no
avoidance of tax if a similar situation existed in a cross-border context. Consequently,
the prevention of tax avoidance can hardly be a generally valid justification ground; it
might be a convincing justification if indeed a tax would have been levied in a domestic
context, but when this is not the case (e.g. when no liabilities towards a third party
would have been incurred) there is no avoidance of tax, and thus no possibility to rely
on this argument to justify the taxation of cross-border transactions that would have
been exempted in a domestic context.

Even if the prevention of tax avoidance were an acceptable justification, the suggested
re-inclusion of liabilities towards foreign related credit institutions might go beyond
what is necessary to achieve its purpose. It is true that the CJEU has in certain cases
accepted the prevention of tax avoidance as a justification,® but it has normally been

57 See Case C-196/04, Cadbury Schweppes plc and Cadbury Schweppes Overseas Ltd v Commissioners
of Inland Revenue, paragraph 51: “a national measure restricting freedom of establishment may be
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combined with the requirement that the tax measure preventing tax avoidance applies
only to a wholly artificial arrangement so as to satisfy the principle of proportionality:
in Cadbury Schweppes, the Grand Chamber of the CJEU has held that “in order for the
legislation on CFCs to comply with Community law, the taxation provided for by that
legislation must be excluded where, despite the existence of tax motives, the
incorporation of a CFC reflects economic reality”.>® In the suggested risk tax, the re-
inclusion of liabilities towards foreign related credit institutions is not connected to the
concept of wholly artificial arrangement, or even to the more general notion of
substance: the re-inclusion of liabilities towards foreign related credit institutions is
automatic, as it applies by the sole effect of the foreign location of the receivables
connected to the liabilities incurred by the Swedish entity. This means that even if a
foreign related credit institution has substance (i.e. a real economic activity), and enters
into a genuine business transaction through borrowing funds from a third party to lend
such funds to a related Swedish credit institution, the risk tax would still apply on the
liabilities of the Swedish entity. This justification is, accordingly, not convincing. Here
again a parallel can be made to the Lexel case, in which the former Swedish rules on
the limitation to the deduction of interest expenses could not be justified by the need to
prevent tax avoidance: these rules were not limited to wholly artificial arrangements,
and were found in breach of the fundamental freedoms. Since these rules share certain
similarities with the suggested risk tax,>® 1 would find it correct to reach the same
conclusion as to the impossibility to justify the difference in treatment by the need to
prevent tax avoidance.

In addition, the Court of Justice has made clear that to satisfy the principle of
proportionality, a national legislation which provides for a consideration of objective
and verifiable elements in order to determine whether a transaction represents a purely
artificial arrangement must give the taxpayer an opportunity, without being subject to
undue administrative constraints, to provide evidence of any commercial justification
for that arrangement.®® Yet no such possibility is given to the taxpayer according to the
suggested risk tax, which implies the automatic re-inclusion of liabilities in the scope
of the risk tax when a Swedish credit institution has a liability towards a foreign related
credit institution.

justified where it specifically relates to wholly artificial arrangements aimed at circumventing the
application of the legislation of the Member State concerned”.

%8 For example, in Cadbury Schweppes the Grand Chamber of the CJEU has held that “a national
measure restricting freedom of establishment may be justified where it specifically relates to wholly
artificial arrangements aimed at circumventing the application of the legislation of the Member State
concerned”: see Case C-196/04, Cadbury Schweppes plc and Cadbury Schweppes Overseas Ltd v
Commissioners of Inland Revenue, paragraph 51.

%9 The main similarities are that both rules imply a worse treatment for loans towards foreign lenders,
than loans towards domestic lenders; additionally, both rules apply even in situations where the foreign
lender has a real economic activity. Also, both rules imply a better treatment when loans are taken from
unrelated lenders than related lenders.

80 See Case C-524/04, Test Claimants in the Thin Cap Group Litigation v Commissioners of Inland
Revenue, paragraph 82. See also Case C-484/19, Lexel AB v Skatteverket, paragraph 50.
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Therefore, considering the case law of the CJEU in relation to the prevention of tax
avoidance and the principle of proportionality, it seems that the mechanism introduced
in the suggested risk tax to automatically re-include liabilities towards foreign related
credit institutions might contain a potential incompatibility with the fundamental
freedoms. This preliminary conclusion is, however, not based on an exhaustive
investigation, and further analysis would be necessary to come to more conclusive
observations.

**k*

Prof. Dr. Jérbme Monsenego
Stockholm, 8 February 2021
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Legal opinion: risk tax for certain credit institutions — State
aid analysis with respect to the exclusion of foreign liabilities
connected to the Swedish credit market

Opinion written by Prof. Dr. Jérdbme Monsenego, Professor of International Tax Law
at Stockholm University, Sweden

Stockholm, 1 February 2021

1 Purpose of the legal opinion and limitations

This legal opinion is written at the initiative of the Swedish Bankers’ Association. The
purpose of the opinion is to analyse the compatibility with the State aid rules of the
territorial scope of a new tax envisaged in Sweden. The suggested tax is a risk tax that
would be levied on certain credit institutions. It is presented in a memorandum drafted
by the Swedish Ministry of Finance.?

This opinion does not contain a comprehensive assessment of the compatibility with
the State aid rules of the suggested tax, as it only focuses on an analysis from a State
aid perspective of the exclusion of liabilities connected to foreign credit activities for
the purpose of the determination of the tax base. Other issues are not in the scope of
this opinion, and | have not performed investigations outside the field of State aid law.
To conduct this legal analysis, | have been relying on the information contained in the
memorandum drafted by the Swedish Ministry of Finance.

The analysis contained in this opinion is not fully exhaustive: because of the complexity
of the issue of the territorial scope of the tax, and the diversity of situations where
differences of treatment may arise, | have not been able to analyse all issues in the most
thorough manner. Different domestic and cross-border situations are described, and
several differences in treatment between domestic and cross-border situations are
discussed in the light of the State aid rules. Arguments pointing both to the
compatibility, and the lack of compatibility with State aid law have been identified.
Moreover, certain problems have been identified that have not yet been clearly decided
by the Union courts, making it difficult to reach clear conclusions.

Hence, this legal opinion does not contain definitive conclusions as to the compatibility
with the State aid rules and the internal market of the territorial scope of the suggested
risk tax. This opinion rather contains a contribution to the analysis from a State aid
perspective of the exclusion of foreign liabilities. Although further analysis might be

1 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1:
https://www.regeringen.se/4aba7b/contentassets/3098b7791ca64bb2b41cfb810f4a2726/riskskatt-for-
vissa-kreditinstitut.pdf



https://www.regeringen.se/4a6a7b/contentassets/3098b7791ca64bb2b41cfb810f4a2726/riskskatt-for-vissa-kreditinstitut.pdf
https://www.regeringen.se/4a6a7b/contentassets/3098b7791ca64bb2b41cfb810f4a2726/riskskatt-for-vissa-kreditinstitut.pdf

necessary to come to more precise conclusions, certain tensions have been found
(especially in situations where Swedish banks lend money to their clients either from
Sweden or from a foreign branch, hereinafter described as “situation 2” and “situation
3”), thus confirming the relevance — as suggested in the memorandum drafted by the
Swedish Ministry of Finance — of notifying the suggested risk tax to the European
Commission.

2  Terminological precisions and short summary of the proposal for a risk tax
on certain credit institutions

2.1 Terminological precisions

Before describing the mechanisms of the suggested risk tax that are relevant for this
opinion, certain terminological precisions are made. The object of the risk tax is certain
of the liabilities of credit institutions. Indeed, to be able to grant loans, credit institutions
may need to borrow money. In addition, there is an important territorial element in the
design of the tax: only domestic liabilities, and not foreign liabilities, are subject to the
risk tax. In order to distinguish between domestic and foreign liabilities, the suggested
risk tax is based on where the credit activities (i.e. the activity of granting loans) that
are connected to the liabilities are located, hence irrespective of where the customer is
located. In other words, when a credit institution carries out credit activities in Sweden
through granting loans to its clients in Sweden or abroad, and that it needs to borrow
money to grant these loans, then the liabilities so incurred will be subject to the risk tax.
Conversely, liabilities incurred for credit activities carried out outside of Sweden are
not in the scope of the tax. Liabilities incurred for other purposes than granting loans to
clients are not either in the scope of the tax.

The text of the suggested risk tax relevant for this distinction is the fourth paragraph of
the act, first indent, and it is drafted as follows: “4 8 Ett kreditinstitut ar skattskyldigt
enligt denna lag, om 1. kreditinstitutet har skulder vid beskattningsarets ingang som ar
hanforliga till verksamhet som kreditinstitutet bedriver i Sverige”. The first sentence of
the seventh paragraph of the act follows the same principle, and is drafted as follows:
“7 § Beskattningsunderlaget utgors av summan av kreditinstitutets skulder vid
beskattningsarets ingang, hanforliga till verksamhet som kreditinstitutet bedriver i
Sverige.” A more detailed definition of liabilities connected to credit activities in
Sweden, i.e. domestic liabilities, is found at page 25 of the memorandum: “Med skulder
som &r hanforliga till verksamhet i Sverige avses huvudsakligen in- och upplaning
(inklusive emittering av vardepapper) som anvands for att finansiera kreditgivning i
den svenska verksamheten, men dven andra typer av skulder som &r ett resultat av den
svenska verksamheten omfattas”™.

To sum up the above, the following definitions will be used in this opinion:

- Domestic liability: liability that is incurred in Sweden for the purpose of
financing credit activities performed in Sweden.



- Foreign liability: liability that is incurred abroad for the purpose of financing
credit activities performed outside of Sweden. Here it is important to emphasise
that foreign liabilities may be incurred in connection with loans granted to
Swedish clients, albeit on the basis of credit activities performed outside of
Sweden.

2.2 Short summary of the proposal for a risk tax on certain credit institutions

The suggested tax is designed so that credit institutions (Swedish: kreditinstitut) that
have liabilities at the beginning of a fiscal year that are connected to credit activities in
Sweden, pay a risk tax consisting of a percentage of the liabilities after certain
adjustments are made to their liabilities. The tax is to be levied, however, only if the
liabilities exceed a given threshold. The tax rate suggested for 2022 is 0,06% of the
liabilities, and the threshold suggested for 2022 is 150 billion SEK. The tax rate is set
to 0,07% as from 2023, and the liabilities threshold is intended to increase each year.

According to the proposal, a credit institution is liable to the risk tax only if it has
liabilities at the beginning of a fiscal year that are connected to credit activities in
Sweden. If credit activities are performed by a foreign credit institution, it is only the
credit activities performed from a Swedish permanent establishment that are in the
scope of the risk tax.2 My understanding of the memorandum drafted by the Ministry
of Finance is that liabilities may be considered connected to credit activities in Sweden
no matter if the credit institution is a resident of Sweden or a foreign resident.® What
matters is where the liabilities that occur in connection with credit activities are deemed
to be located.* The outcome is the exclusion from the tax base of liabilities connected
to credit activities that are carried out outside of Sweden.

How to exactly distinguish between liabilities that are considered as connected to credit
activities in Sweden, and liabilities that are considered as connected to foreign credit
activities is not entirely clear on the basis of the sole reading of the memorandum.
However, no matter where exactly the border goes between liabilities that are in the
scope, or outside the scope of the tax base, the fact remains that a distinction is being
made between domestic and foreign liabilities, the former being subject to the tax, the
latter being exempted from it. Therefore, the suggested tax is designed so that credit

2 See paragraphs 481 and 78 of the proposal for a risk tax on certain credit institutions. See also the
explanatory material: Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 25.

3 The text of the memorandum supporting this description reads as follows: “Eftersom skatten ar tankt
att kompensera for indirekta kostnader i Sverige i handelse av en finansiell kris, bor endast sadana
skulder beaktas som ar hanforliga till verksamhet som kreditinstitutet bedriver i Sverige eller, savitt
avser ett utlandskt bankforetag eller utlandskt kreditforetag, fran ett fast driftstalle i Sverige” (see
Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 25).

% The text of the memorandum supporting this description reads as follows: “Med skulder som &r
hanforliga till verksamhet i Sverige avses huvudsakligen in- och uppléaning (inklusive emittering av
vardepapper) som anvands for att finansiera kreditgivning i den svenska verksamheten, men &ven
andra typer av skulder som &r ett resultat av den svenska verksamheten omfattas. Skulder hénforliga
till verksamhet i ett utldndskt fast driftstalle ska inte beaktas” (see Riskskatt for vissa kreditinstitut,
Fi2020/03725/S1, p. 25).



activities leading to the taking on of liabilities are divided in two categories, subject to
different treatments.

The territorial nature of the suggested risk tax is illustrated with a simplified example,
where Bank 1 is a Swedish bank with liabilities amounting to 200 billion SEK that are
connected to its credit activities in Sweden, and Bank 2 is a foreign bank with liabilities
amounting to 200 billion SEK that are connected to its foreign credit activities. Bank 2
has no permanent establishment in Sweden but does lend money to Swedish clients.
Banks 1 and 2 compete on the same markets, and certain Swedish clients take loans
from both Bank 1 and Bank 2. As | understand it, the tax regime applicable to the two
banks would be as follows:

- Bank 1 (the Swedish bank) has liabilities that are in the scope of the tax. The
liabilities are above the threshold of 150 billion SEK. For year 2022, the tax
paid by Bank 1 amounts to 200.000.000.000 * 0,06% = 120.000.000 SEK

- Bank 2 (the foreign bank) has no liabilities connected to domestic credit
activities. It is not in the scope of the risk tax.

Accordingly, there is a difference in the taxation of the two categories of credit
institutions, the risk tax being only levied on the Swedish bank with liabilities
connected to its credit activities in Sweden.

3 Methodology to assess the compatibility of a tax measure with the internal
market from the perspective of the EU State aid rules

Article 107(1) of the TFEU is drafted as follows: “Save as otherwise provided in the
Treaties, any aid granted by a Member State or through State resources in any form
whatsoever which distorts or threatens to distort competition by favouring certain
undertakings or the production of certain goods shall, in so far as it affects trade between
Member States, be incompatible with the internal market.”

According to settled case-law from the Court of Justice of the European Union
(hereinafter the “CJEU”), the classification of a national measure as State aid, within
the meaning of Article 107(1) TFEU, requires several conditions to be fulfilled
cumulatively. First, there must be an intervention by the State or through State
resources. Second, the intervention must be liable to affect trade between the Member
States. Third, it must confer a selective advantage on the recipient. Fourth, it must
distort or threaten to distort competition.®

The notion of selective advantage is traditionally considered as the most complex
element of the State aid definition in the area of taxation, and it is the main issue studied
in this opinion. Therefore, in the section below I will be analysing the three other criteria

® See e.g. Joined Cases C-20/15 P and C-21/15 P, Commission v World Duty Free Group and Others,
paragraph 53.



(section 4). 1 will then focus on the notion of selective advantage, through first
analysing the notion of advantage (section 5), before turning to the selectivity criterion
(section 6). Concluding remarks are made in section 7.

4 Intervention by the State or through State resources, effect on trade between
the Member States, and distortion of competition

First, according to article 107(1) of the TFEU, there must be an intervention by the
State or through State resources for a measure to be able to constitute illegal State aid.
This requirement is automatically fulfilled with respect to tax measures since only the
State, or a public organisation within the State, has the right to levy taxes. The fact that
atax is not levied implies an indirect transfer of resources to the benefit of the taxpayers
that are not subject to the tax. Thus, depending on its design, a tax measure may
constitute State aid.® The risk tax on certain credit institutions suggested in the
memorandum would be levied by the Swedish State and it would be imputable to the
State. It would strengthen the public finances of the State. Therefore, the risk tax would
be considered as an intervention by the State or through State resources for the purpose
of the application of the first element of article 107(1) of the TFEU. This criterion is
thus fulfilled.

Second, the intervention must be liable to affect trade between the Member States for
the measure to potentially constitute State aid. This criterion is normally considered to
be fulfilled by the European Commission and by the Union courts when a measure
affects undertakings that are globally active and operate in several Member States of
the Union.” The financial sector is open to cross-border trade and it is frequent that
banks or other financial institutions in one Member State lend to foreign clients, or
operate in other Member States, assuming they are allowed to do s0.® Swedish banks
are often active abroad or have foreign clients, and several foreign banks are active on
the Swedish market. Therefore, in my view a risk tax on credit institutions would be
liable to affect trade between the Member States in the sense of article 107(1) of the
TFEU, thereby making this criterion fulfilled.

Third, an intervention must distort or threaten to distort competition for it to be
potentially deemed as an illegal State aid. It is usually considered in State aid law that
a measure granted by a Member State distorts or may threaten to distort competition
when it is liable to improve the competitive position of the recipient compared to other

6 See e.g. Case C-222/04, Ministero dell'Economia e delle Finanze v Cassa di Risparmio di Firenze
SpA, Fondazione Cassa di Risparmio di San Miniato and Cassa di Risparmio di San Miniato SpA,
paragraph 132.

7 See e.g. Commission Decision of 21.10.2015 on State aid SA.38375 (2014/C ex 2014/NN) which
Luxembourg granted to Fiat, paragraph 189; see also Case C-53/00, Ferring SA v Agence centrale des
organismes de sécurité sociale (ACOSS), paragraph 21.

8 On the effect on trade and the distortion of competition in the financial sector, see Case C-222/04,
Ministero dell'Economia e delle Finanze v Cassa di Risparmio di Firenze SpA, Fondazione Cassa di
Risparmio di San Miniato and Cassa di Risparmio di San Miniato SpA, paragraphs 139 and following.
See also Case C-148/04, Unicredito Italiano SpA, paragraph 60.



undertakings with which it competes. ° It can reasonably be assumed that the suggested
tax measure would distort or threaten to distort competition, since the undertakings
subject to the tax and exempted from it are, at least in some respects, competing on
similar markets or for similar clients. It is also acknowledged in the memorandum
drafted by the Swedish Ministry of Finance that competition would probably be
affected if the tax were implemented.'® Indeed, since it is possible that the banks subject
to the risk tax would transfer at least part of this additional cost to their clients (via e.g.
increased fees, higher interests charged, or lower interests paid), owners or employees,
competition might be distorted as credit institutions that are not in the scope of the tax
would save this cost and thus be able to sell their products and services at lower prices,
and/or earn higher profit margins. Therefore, it can be assumed that this criterion is
fulfilled.

The above analysis leaves one criterion to investigate, the selective advantage.
Although the notion of selective advantage is frequently used in State aid practice, it is
settled case law that the two notions of advantage and selectivity need to be
distinguished: “the requirement as to selectivity under Article 107(1) TFEU must be
clearly distinguished from the concomitant detection of an economic advantage”.!
However, it can be observed that, for instance, the General Court has found that this
does not prevent the two criteria from being examined “simultaneously”, in situations
where they overlap.!? For the sake of clarity, 1 will first analyse the potential existence
of an advantage (section 5), before turning to the selectivity criterion (section 6).

5 Potential existence of an advantage

With respect to the existence of an advantage in the sense of article 107(1) of the TFEU,
the CJEU has held in numerous cases that measures that relieve an undertaking of a
cost, including a tax cost, may constitute an aid.*® For example, in the Congregacion
de Escuelas Pias Provincia Betania case, the CJEU held that “measures which, in
various forms, mitigate the charges that are normally included in the budget of an
undertaking and which therefore, without being subsidies in the strict meaning of the
word, are similar in character and have the same effect are considered to constitute
aid”;'* on that basis, the Court considered that a tax exemption would confer an

® See e.g. Commission Decision of 21.10.2015 on State aid SA.38375 (2014/C ex 2014/NN) which
Luxembourg granted to Fiat, paragraph 189, with further references to the case law of the European
Courts at footnote 75.

10 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, pp. 40-41.

11 See Case C-15/14 P, European Commission v. MOL Magyar Olaj- és Gazipari Nyrt., paragraph 59.
12 See Cases T-778/16 and T-892/16, Ireland and Others v European Commission, paragraphs 136-
138.

13 See Case C-222/04, Ministero dell'Economia e delle Finanze v Cassa di Risparmio di Firenze SpA,
Fondazione Cassa di Risparmio di San Miniato and Cassa di Risparmio di San Miniato SpA, paragraph
132.

14 See Case C-74/16, Congregacion de Escuelas Pias Provincia Betania v Ayuntamiento de Getafe,
paragraph 66.



economic advantage on its beneficiary.® To take another example, in the ANGED case
the CJEU ruled that an exemption from a tax on large retail establishments that was
granted to collective large retail establishments with a surface area equal to or greater
than 2 500 m2 implied an economic advantage and constituted State aid.*®

In the case of the suggested risk tax, and when considering the fact that certain credit
activities are in the scope of the tax while others are not, it is unquestionable that credit
institutions with credit activities exempted from the tax, such as foreign banks with no
credit activities in Sweden, receive an economic advantage consisting in this very tax
relief.

The advantage criterion is thus, in my view, fulfilled. This does not make the tax at
breach of the State aid rules: it remains to be investigated whether or not the selectivity
criterion is met.

6 The selectivity criterion

The selectivity criterion implies a prohibition of discriminations between comparable
undertakings,!” which in essence leads to an obligation to provide equal treatment.'® To
test the potential selectivity of a tax measure, the CJEU has developed a method in three
steps. This methodology has recently been recalled by Advocate General Pitruzzella in
his opinion in the World Duty Free Group case:*® one must first identify the ordinary
or “normal” tax system applicable in the Member State concerned.?’ Second, one needs
to demonstrate that the tax measure at issue is a derogation from that ordinary system
to the benefit of only certain undertakings, in so far as it differentiates between
operators who, in the light of the objective pursued by that ordinary tax system, are in
a comparable factual and legal situation; even if there is no formal derogation included
in the tax system from what is deemed as “normal taxation”, a measure may still be
selective if its effects favour certain undertakings over others (so-called de facto
selectivity).?! Third, assuming that a tax measure is prima facie selective (i.e. it implies
a difference in treatment between comparable undertakings), it may nevertheless be

15 See Case C-74/16, Congregacion de Escuelas Pias Provincia Betania v Ayuntamiento de Getafe,
paragraph 68.

16 See Case C-233/16, Asociacion Nacional de Grandes Empresas de Distribucion (ANGED),
paragraph 68.

17 See Case C-233/16, Asociacion Nacional de Grandes Empresas de Distribucion (ANGED),
paragraph 38; Joined Cases C-105/18 to C-113/18, Asociacion Espafiola de la Industria Eléctrica
(UNESA) and Others v Administracion General del Estado, paragraph 60.

18 See Case C-524/14 P, European Commission v. Hansestadt Liibeck, paragraph 53.

19 See the opinion delivered on 21 January 2021, Joined Cases C-51/19 P and C-64/19 P, World Duty
Free Group v Commission, paragraphs 11-21.

20 See Case C-88/03, Portugal v Commission, paragraph 56; Cases C-78/08 to C-80/08, Paint Graphos,
paragraph 49.

2L See Joined Cases C-20/15 P and C-21/15 P, Commission v World Duty Free Group and Others,
paragraph 74. See also Case C-203/16 P, Dirk Andres v European Commission, paragraphs 90-93.



justified if it flows from the nature or the general structure of the system of which it
forms part®? and is in line with the principle of proportionality.?3

The potential selectivity of the suggested risk tax for certain credit institutions with
respect to the territorial scope of the tax is analysed below in the light of this
methodology. Accordingly, I shall first determine the relevant reference system (section
6.1). 1 will then emphasise that within this reference system, a difference of treatment
is made between different undertakings (section 6.2). Once a difference of treatment
has been confirmed, it can be proceeded with the selectivity analysis. To that end, I will
identify the objective pursued by the tax system (section 6.3), before turning to the
comparability and the justification analyses (section 6.4).

6.1 What is the reference system?

The reference system must be determined carefully, because an improperly chosen
reference system is likely to lead to a biased State aid analysis.?*

A definition of the reference system is suggested in the Commission notice from 2016.
Although this definition has not yet been adopted by the CJEU,? it rightfully
emphasises the notion of consistency in the definition of the reference system.?® The
European Commission defines the reference system as follows: “a consistent set of
rules that generally apply — on the basis of objective criteria — to all undertakings
falling within its scope as defined by its objective. Typically, those rules define not only
the scope of the system, but also the conditions under which the system applies, the
rights and obligations of undertakings subject to it and the technicalities of the
functioning of the system”.?” The European Commission observes that the reference
system “is based on such elements as the tax base, the taxable persons, the taxable event
and the tax rates”. Consequently, it will often be the tax system itself that constitutes
the reference system.?® This is especially true for sectoral taxes, which are taxes with a
narrow scope of application, and where it is logical to take into account the whole
sectoral tax as a reference system for it to include all the elements necessary to its full
functioning, especially the main rules together with the possible exceptions. Examples
of sectoral taxes such as turnover taxes applied on the retail sector or environmental
taxes illustrate the use of the whole sectoral tax as a reference system, as opposed to
excluding from the reference system the undertakings that are not in its scope of

22 See e.g. Case C-88/03, Portugal v Commission, paragraph 52; Joined Cases C-20/15 P and C-21/15
P, Commission v World Duty Free Group and Others, paragraph 58.

23 See Cases C-78/08 to C-80/08, Paint Graphos, paragraph 75.

24 See Case C-203/16 P, Dirk Andres v European Commission, paragraph 107.

% See the opinion delivered on 21 January 2021, Joined Cases C-51/19 P and C-64/19 P, World Duty
Free Group v Commission, paragraph 37.

26 See the opinion delivered on 21 January 2021, Joined Cases C-51/19 P and C-64/19 P, World Duty
Free Group v Commission, paragraph 43.

27 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraph 133.

28 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraph 134.



application.?® As the General Court emphasises, a reduction from a tax “de facto forms
part of the structure of taxation”;>° therefore, although it is exempt from a tax, an
exempted activity falls within the sectoral scope of application of the tax. It can also be
observed that the European Commission and the Union courts have adopted a broad
approach to the determination of the reference system, even for taxes that have broader
scopes than a sectoral tax.3! In certain rather exceptional cases the reference system
may even encompass legal provisions that are not per se included in the tax system
under review, if there is a link between the two.%

Accordingly, in my view in this case the most correct reference system is the whole risk
tax, including the territorial elements of the tax that result in the exclusion of liabilities
connected to foreign credit activities from the scope of the tax. An alternative view
could have been to consider that the two categories of credit activities distinguished by
the territorial scope of the risk tax constitute two separate reference systems that operate
in parallel. However, in my opinion one could not validly hold such a view: the
reference system should preferably be a consistent set of rules, which should reasonably
include all the rules necessary for the normal operation of the tax system so that its
effects can be fully assessed. In addition, the CJEU has repeatedly held that the
regulatory technique should not influence the outcome of a State aid analysis; instead,
focus is on the effects of a tax.3® If the reference system was only made of credit
institutions with credit activities that are in the territorial scope of the tax or outside the
territorial scope, thereby creating two parallel reference systems, the effect of the risk
tax consisting in excluding foreign credit activities from the tax base could not be fully
assessed as a consequence of the regulatory technique chosen, through excluding in the
text of the law liabilities that are not connected to domestic credit activities.

The next question is whether there is, within this reference system, a difference in
treatment between different undertakings.

2 Concurring, see Rita Szudoczky and Balazs Karolyi, ‘Progressive Turnover Taxes under the Prism of
the State Aid Rules: Effective Tools to Tax High Financial Capacity or Inconsistent Tax Design
Granting Selective Advantages?’, 19 European State Aid Law Quarterly (2020) 3, p. 256.

30 See Joined Cases T-836/16 and T-624/17, Republic of Poland v European Commission, paragraph
68.

31 See e.g. the decisions and court cases in the field of corporate income tax. It is in most cases the
whole corporate income tax system that constitutes the reference system, as opposed to a specific
provision within the corporate income tax. An example is provided by the Apple case, where the
General Court found that the provisions for the attribution of profits to permanent establishments could
not constitute a reference system on its own: see Cases T-778/16 and T-892/16, Ireland and Others v
European Commission, paragraph 163. Generally, on the question of the scope of the reference system,
see Jérdbme Monsenego, Selectivity in State Aid Law and the Methods for the Allocation of the
Corporate Tax Base, Kluwer Law International 2018, pp. 45 and following.

32 See Case C-308/01, GIL Insurance Ltd and Others v Commissioners of Customs & EXxcise.

33 See Case C-487/06 P, British Aggregates Association v Commission of the European Communities
and United Kingdom, paragraph 89, last sentence; Joined cases C-106/09 P and C-107/09 P, European
Commission (C-106/09 P) and Kingdom of Spain (C-107/09 P) v Government of Gibraltar and United
Kingdom of Great Britain and Northern Ireland, paragraph 92; Case C-219/16 P, Lowell Financial
Services GmbH v European Commission, paragraph 92; Joined Cases C-20/15 P and C-21/15 P,
Commission v World Duty Free Group and Others, paragraph 67; Case C-219/16 P, Lowell Financial
Services GmbH v European Commission, paragraph 93.



6.2 Is there within the reference system a difference in treatment between different
undertakings?

The suggested tax system implies a difference in treatment between different credit
institutions, partly because the territorial scope of the tax excludes liabilities connected
to foreign credit activities from the tax base. The example mentioned in section 2 of
this opinion illustrates a type of difference in treatment that may arise within the
reference system.

The existence of a difference in treatment appears whether one is reasoning on the basis
of the de jure or the de facto selectivity test:

- Under the de jure selectivity test, a measure implies a difference in treatment if
the taxation of certain undertakings deviates from what is deemed as “normal
taxation”. In this case, “normal taxation” would be the taxation of credit
institutions on their liabilities; the exception constituting a difference in
treatment would be an exemption from the tax for liabilities connected with
foreign credit activities.

- Under the de facto selectivity test, a measure might be selective if its effects
imply a difference in treatment, without the tax system necessarily including
both a principle and a derogation. In this case, if one does not consider the
exclusion of liabilities connected to foreign credit activities as an exception to
a main rule, the tax system could be seen as producing different, or inconsistent
types of effects: credit institutions with domestic liabilities are subject to the
tax, while credit institutions with foreign liabilities are exempt from it.

The proposition that the suggested tax system implies a difference in treatment between
different credit institutions, no matter if one is reasoning on the basis of the de jure or
the de facto selectivity test, does not make the risk tax selective. One needs to
investigate whether or not the difference in treatment takes place between operators
who, in the light of the objective pursued by the tax system, are in a comparable factual
and legal situation. To answer this question, I will now investigate the objective pursued
by the tax system (section 6.3). | will then proceed with the comparability and
justification analyses (section 6.4).

6.3 Determination of the objective of the reference system

The determination of the objective of the reference system might be a difficult exercise,
because the objective of a tax system is not necessarily explicitly mentioned in the
legislative material relevant for the tax, such as the preparatory works or the actual tax
provisions. Even if the objective of a tax is explicitly mentioned in the tax law or in the
preparatory works, in my opinion it would not be correct to fully and solely rely on
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what the lawmaker chose to mention or not.® I believe that a more correct method
rather consists in understanding the essence and the practical operation of a tax system,
to be able to deduce its objective. Similarly, the Commission notice on the notion of
State aid insists on the determination of objectives that are “intrinsic” to the system.*®
However, this method may not always be satisfactory, for example when a tax system
pursues several objectives not necessarily consistent with each other.

In the case of the proposal for a risk tax on certain credit institutions, the main objective
of the tax mentioned in the memorandum is the need to strengthen the Swedish public
finances to be able to assume the indirect costs caused by future financial crises.%
However, as from 2023 the tax rate is to increase from 0,06% to 0,07% of the liabilities;
the difference (a tax rate corresponding to 0,01%, or approximately 1 billion SEK per
year®) is, according to the press release that accompanied the proposal,®® to be
attributed to the defence budget, which is a different objective than the one stated as a
main purpose for the tax. In addition, the objective that initially motivated the idea of a
“bank tax” (at that time it was not yet, at least not officially, a risk tax on certain credit
institutions) was the strengthening of the defence budget.>® The impression that the
proposal for a risk tax on certain credit institutions is motivated by the objective to
strengthen the defence budget is consistent with the revenues yielded by the suggested
risk tax, which broadly match the revenues to be allocated to the defence budget in the
original presentation of a bank tax.

The precise determination of the objective of the tax might be important for the
comparability analysis between the two categories of undertakings: if the objective of
the tax is generally to strengthen the Swedish public finances, the revenues of which
would contribute to different public efforts, it is more likely that the two categories of
undertakings will be in a comparable situation. This is because the objective to levy
taxes and improve the public finances does not, in itself, mandate a differentiated
taxation between credit institutions with liabilities connected to domestic or foreign
credit activities. If, in contrast, the objective of the tax is really to face the indirect costs
caused by a financial crisis, and that the two categories of credit institutions indeed may

34 Concurring see Michael Lang, ‘State Aid and Taxation: Selectivity and Comparability Analysis’, in
Isabelle Richelle, Wolfgang Schén and Edoardo Traversa (eds.) State Aid Law and Business Taxation
(Springer 2016), p. 34: “Searching for the legislator’s intention (...) cannot lead to any result”. See also
Case C-562/19 P, European Commission v Republic of Poland, Opinion of Advocate General Kokott
delivered on 15 October 2020, paragraph 75, where the objective pursued by the tax system is
considered to be determined “by way of interpretation from the nature of the tax and its design”.

35 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraphs 128 and 135.

% See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, e.g. at p. 24.

37 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 38.

38 See https://www.regeringen.se/pressmeddelanden/2020/09/forslag-om-riskskatt-for-storre-
kreditinstitut-pa-remiss/ (accessed 22 January 2021): “Den beraknade offentligfinansiella effekten fran
héjningen planeras anvandas till 6kade férsvarsanslag”.

39 See the press release dated 31 August 2019:
https://www.regeringen.se/pressmeddelanden/2019/08/langsiktig-finansiering-av-det-militara-
forsvaret/ (accessed 24 October 2020).
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trigger different indirect costs for the State, a differentiated levy of the risk tax may
appear more motivated.

However, in this case | do not believe that the choice of either objective is decisive to
proceed with the comparability analysis. This is because the levy of the risk tax is still
a tax, which by definition is not directly affected to a special purpose, be it the defence
budget or the indirect costs that occur with a financial crisis; it is rather a general
contribution to the State’s revenues, which may, in turn, be affected (or not) to different
purposes. The general character of the risk tax is demonstrated by the fact that it might
aim at covering indirect costs that occur with a financial crisis (i.e. the deteriorated
public finances due to an economic downturn, with no precise determination of who
should benefit from the intervention of the State), not the direct costs that the State may
have to assume in case of financial crisis (i.e. when the State must improve the financial
stability by targeting its interventions). The risk tax would apply in addition to existing
mechanisms such as the resolution fees and capital requirements, the purpose of which
is to mitigate the risk that a financial crisis happens and the exposure of the State in
case such a crisis occurs. There is no mention of investments aimed at decreasing the
probability of a financial crisis or at minimizing the consequences of a financial crisis
that might be financed with the revenues of the risk tax. The suggested risk tax does not
either aim predominantly at influencing behaviours, for example by discouraging credit
institutions from taking risks that may result in a financial crisis. The risk tax would be
affected to the State budget, which supports various types of public expenditures,
including (but not limited to) both the defence budget and the indirect costs that occur
with a financial crisis. There is no obligation for the State to actually allocate the
revenues of the risk tax to certain purposes; the State may also change its priorities over
time.

As a subsidiary way of reasoning, if there really were a need to specifically strengthen
the financial reserves of the State in view of potential future financial crises, one could
have conceived a system that is not a tax, but a fee paid to a blocked account aimed at
supporting indirect costs occurring in case of financial crisis. The funds could be
reimbursed after some time in case the risk has not (fully) materialized. However, the
suggested risk tax does not follow this kind of logic: the risk tax is to be paid whether
or not the risk materializes, and no reimbursement is envisaged.

Moreover, for State aid purposes, the Commission emphasised in the 2016 notice on
the notion of State aid that one needs to determine the objectives that are “intrinsic” to
the system.*? This position makes sense, as it is reasonable that the intrinsic features of
a tax system reveal its objectives. For that reason, it was mentioned above that in my
view a correct method to determine the objective of the reference system consists in
understanding the essence and the practical operation of a tax system, to be able to
deduce its objective. Therefore, it is my understanding that the intrinsic objective of the
suggested risk tax, for State aid purposes, is the taxation of credit institutions on the

40 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraphs 128 and 135.
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basis of their liabilities. If one were to formulate a more detailed objective, it could be
described as the taxation of the largest credit institutions (because of the liabilities
threshold of 150 billion SEK) on the basis of their liabilities connected to domestic
credit activities (because of the exclusion of foreign credit activities), to generally
finance public expenditure.

After having determined the objective of the reference system, I shall now consider the
comparability and justification analyses.

6.4 Comparability and justification analyses

6.4.1 Introduction

Now that the objective pursued by the tax system has been determined, the next
question consists in analysing whether undertakings with domestic and foreign credit
activities, are, in the light of this objective, in a comparable factual and legal situation.
If they are not in a comparable situation, the differentiation included in the tax system
on the basis of the location of the credit activities cannot have a selective nature. If they
are in comparable situation, the differentiation included in the tax system is prima facie
selective. It can still be justified by the nature or the logic of the tax system.

It is argued in the memorandum that all credit institutions and credit activities do not
imply the same risks of indirect costs in case of financial crisis. The difference would
mainly stem from the size of the operators.*! In addition, it seems to be implied in the
memorandum that only domestic credit activities might trigger risks of indirect costs.*?
However, this argument is not made very clearly. It is not either investigated in the
memorandum whether credit institutions with liabilities connected to domestic and
foreign credit activities are in a factual and legal comparable situation. Yet this question
is central to the assessment of the compatibility of the suggested risk tax with the State
aid rules. Therefore, | now turn to analysing this question.

The comparability analysis is often a difficult exercise, and it is particularly complex
in this case. This is partly due to the diversity of situations that may occur. Therefore, |
do not perform a single comparability and justification analysis. | first need to identify
the situations where differences in treatment might occur, and choose the most relevant
for the comparability and justification analyses (section 6.4.2). | will then consider
several situations, and analyse them separately (sections 6.4.3, 6.4.4, and 6.4.5).

6.4.2 Identification of situations where differences in treatment might occur

41 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 23.

42 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, p. 25: ”Eftersom skatten ar tankt att
kompensera for indirekta kostnader i Sverige i handelse av en finansiell kris, bér endast sadana
skulder beaktas som ar hanforliga till verksamhet som kreditinstitutet bedriver i Sverige eller, savitt
avser ett utlandskt bankforetag eller utlandskt kreditforetag, fran ett fast driftstalle i Sverige”.
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There are at least eight different situations that might be relevant to analyse in the light
of the State aid rules, when these situations are subject to different tax treatments. These
eight situations are not exhaustive, and there may be different variants between these

situations.

1) Swedish credit institution with all activities in Sweden.

2) Swedish credit institution with foreign branch from which some sales and credit
activities are being carried out and directed towards Swedish clients (whether
remotely or with some limited physical presence).

3) Swedish credit institution with foreign branch from which some credit activities
are being carried out, while all sales activities remain in Sweden.

4) Foreign credit institution with all activities abroad, and no loans are granted to
Swedish clients.

5) Foreign credit institution with Swedish branch from which some sales and credit
activities are being carried out towards Swedish clients.

6) Foreign credit institution with Swedish branch from which some sales activities
are being carried out towards Swedish clients, while all credit activities remain
abroad.

7) Foreign credit institution with Swedish branch from which some credit activities
are being carried out towards Swedish clients, while all sales activities remain
abroad.

8) Foreign credit institution with all activities abroad and no branch in Sweden,

but with some sales and credit activities directed towards Swedish clients,
whether remotely or with some limited physical presence in Sweden, but with
no branch located in Sweden.

| now assume — based on my understanding of the tax regime suggested in the
memorandum — that the above situations would be subject to the risk tax as follows:

1)

2)

3)

4)

Situation 1: all liabilities are in the scope of the risk tax

Situation 2: some liabilities are in the scope of the risk tax (those which are
connected to the domestic credit activities), while some other liabilities are not
in the scope of the risk tax (those which are connected to the foreign credit
activities exercised through the foreign branch).

Situation 3: same tax treatment as situation 2.

Situation 4: no liabilities are in the scope of the risk tax.
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5) Situation 5: some liabilities are in the scope of the risk tax (those which are
connected to domestic credit activities through the Swedish branch), while some
other liabilities are not in the scope of the risk tax (those which are connected
to the foreign credit activities exercised at the foreign head office).

6) Situation 6: in principle the foreign credit institution might be subject to the risk
tax because of the existence of a Swedish branch, but in practice there should
be no liabilities in the scope of the risk tax because the credit activities are
located abroad.

7) Situation 7: same tax treatment as situation 5.

8) Situation 8: same tax treatment as situation 4. The lack of Swedish branch
prevents any liability to the risk tax: the memorandum is clear as to the absence
of tax liability when a foreign credit institution has no permanent
establishment.*

In my view the most relevant comparison for State aid purposes is between domestic
and foreign credit activities, when the former ones are subject to the risk tax while the
latter ones are exempt from it, but when both do lend money to Swedish clients: it is at
this point that a difference in treatment most obviously occurs and needs to be analysed
in the light of the State aid rules. In other words, one needs to compare the tax treatment
of a Swedish credit institution with Swedish activities (situation 1) that is in the scope
of the risk tax (assuming the other criteria are met, such as the liabilities threshold),
with the tax treatment of credit institutions with foreign liabilities that are not in the
scope of the risk tax but that do lend money to Swedish clients. Comparisons between
situations with cross-border elements but subject to differentiated taxation may also be
relevant to analyse (e.g. a comparison between situations 6 and 7); however, a priority
had to be made, and it was chosen to focus the analysis on a comparison between
domestic and cross-border situations.

The domestic element of the comparison shall thus be situation 1, to avoid any doubt
as to the liability to the risk tax of the chosen domestic situation (it is assumed that the
other criteria are met, such as the liabilities threshold). It now needs to be determined
which cross-border situations to compare to situation 1. In the examples above,
situation 2 is relevant to compare to situation 1, when foreign credit and sales activities
are carried out by the foreign branch and directed towards Swedish clients: here, a
difference in treatment exists since the risk tax will be applicable to situation 1, but not
situation 2. Situation 3 is also relevant to consider (i.e. a Swedish credit institution with
a foreign branch from which some credit activities are being carried out, while all sales

43 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, particularly at p. 25 where it is mentioned
that “Eftersom skatten &r tankt att kompensera for indirekta kostnader i Sverige i héndelse av en
finansiell kris, bor endast sddana skulder beaktas som ar hanférliga till verksamhet som kreditinstitutet
bedriver i Sverige eller, svitt avser ett utlandskt bankféretag eller utlandskt kreditfretag, frén ett fast
driftstalle i Sverige (my underlining)”.

15



activities remain in Sweden), although it makes in principle no difference with situation
2 as to the place of the liabilities, and may be less frequent in practice. Therefore, the
analysis that is made for situation 2 should, in principle, be equally relevant for situation
3. However, since situation 2 may be more frequent in practice than situation 3, and for
the sake of simplicity, no distinction is made below between situations 2 and 3. Only in
the conclusions is it recalled that the conclusions relevant for situation 2 may be equally
valid for situation 3.

Moreover, there are five situations that concern foreign credit institutions: situations 4
to 8. However, not all these situations are the most relevant to investigate in this
opinion. I will now review situations 4 to 8 to consider which one(s) should be chosen
for the comparability and justification analyses:

- Credit institutions in situation 4 are out of the scope of the risk tax, because they
have no branch in Sweden. They have no remote sales or credit activities
directed towards Swedish clients. There are good reasons not to subject such
credit institutions to the risk tax, as they have no connection to Sweden.
Situation 4 is, accordingly, not a relevant benchmark for comparison with
situation 1.

- Credit institutions in situation 5 are in the scope of the risk tax to the extent of
their liabilities that are deemed connected to domestic credit activities. No
fundamental difference in treatment exists with credit institutions in situation 1
when it comes to their activities directed towards Swedish clients, as both are
liable to the risk tax.** Given the lack of important difference in treatment with
situation 1, situation 5 is not a particularly relevant benchmark for comparison
with situation 1 and will thus not be investigated in this opinion.

- Credit institutions in situation 6 are not in the scope of the risk tax because no
liabilities are connected to domestic credit activities. All credit activities are
located abroad. However, sales activities are exercised from a Swedish branch
towards Swedish clients. Situation 6 is a relevant benchmark to use as a
comparison with situation 1, because while credit institutions in both situations
grant loans to Swedish clients, only credit institutions in situation 1 are subject
to the risk tax.

- Credit institutions in situation 7 are in the scope of the risk tax to the extent of
their liabilities that are deemed connected to domestic credit activities. No
significant difference in treatment exists with credit institutions in situation 1 as
both are liable to the risk tax. Given the lack of important difference in treatment
with situation 1, situation 7 is not a relevant benchmark for comparison with
situation 1.

4 However, other issues may arise, especially in the light of the fundamental freedoms. Such issues
are, however, outside the scope of this opinion.
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- Credit institutions in situation 8 are not in the scope of the risk tax because of
the lack of a permanent establishment in Sweden. However, in situation 8 it is
assumed that some sales and credit activities are directed towards Swedish
clients, whether remotely or with some limited physical presence in Sweden that
does not lead to the existence of a permanent establishment. Situation 8 is a
relevant benchmark to use as a comparison with situation 1, because while credit
institutions in both situations grant loans to Swedish clients, only credit
institutions in situation 1 are subject to the risk tax.

To conclude, the most relevant situations to compare with situation 1 are situations 2,
6 and 8. It must also be emphasised that cross-border situations are not purely
theoretical: in reality foreign banks or foreign branches do lend money to Swedish
clients. In situations 2, 6 and 8, loans are granted to Swedish clients, but without the
foreign credit activities being subject to the risk tax; this is because the credit activities
that trigger the liabilities are located abroad (i.e. they would normally appear on a
foreign balance sheet), not in Sweden. In these cases, a difference in treatment appears
to the disadvantage of Swedish credit institutions in situation 1, and to the advantage of
credit institutions in situations 2, 6 or 8. These four situations are illustrated with
pictures that are found in appendices 1, 2, 3, and 4, at the end of this opinion.

After having determined which situations to use as a benchmark, I will now proceed
with the comparability and justification analyses between situations 1 and 2 (section
6.4.3), situations 1 and 6 (section 6.4.4), and situations 1 and 8 (section 6.4.5). Indeed,
as these comparisons are different from each other, | need to analyse them separately.
Given the complexity and the diversity of these situations, | have not been able to
analyse them in an exhaustive manner. Moreover, definitive answers are difficult to
provide given that certain questions do not receive a precise answer in the case law of
the Union courts. This confirms the relevance of notifying the suggested risk tax to the
European Commission, as suggested in the memorandum drafted by the Swedish
Ministry of Finance.

6.4.3 Comparability and justification analyses for situations 1 and 2
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To be able to easily compare situations 1 and 2, a picture summarising these situations
is presented below:

Situation 1: Swedish credit institution with all activities in Sweden

Swedish bank
Sales and credit

Swedish bank

activities

M

Credit activities subject to the risk tax

" Loan

[X]

Credit activities not subject to the risk tax

Situations 1 and 2 could be compared, to some extent, to the World Duty Free Group
case. In this case, the Grand Chamber of the CJEU found that a measure that favoured
cross-border transactions over domestic transactions was selective.*® The CJEU also
held that “a measure (...) designed to facilitate exports, may be regarded as selective if
it benefits undertakings carrying out cross-border transactions, in particular investment
transactions, and is to the disadvantage of other undertakings which, while in a
comparable factual and legal situation, in the light of the objective pursued by the tax
system concerned, carry out other transactions of the same kind within the national
territory”.*® Since the effect of the suggested risk tax is to provide an advantage to
foreign credit activities, it could be compared to an aid to certain export activities: the
design of the risk tax provides an incentive to Swedish credit institutions to carry out
their credit and sales activities towards Swedish clients from a foreign branch.

In the case of the suggested risk tax, a difference is made between two resident credit
institutions, one having domestic activities, the other having foreign activities directed
towards the domestic market. In other words, situation 2 has a cross-border element and
IS subject to a worse treatment than a purely domestic situation.

I will consider factual comparability first. The standard set by the CJEU with respect to
factual comparability is such that there must be clear differences between different
undertakings in the light of the objective of a given tax, for these undertakings to be in
a different factual situation. For example, electricity producers may or may not be in a
comparable situation with respect to a tax on the use of inland waters for the production

% See Joined Cases C-20/15 P and C-21/15 P, Commission v World Duty Free Group and Others.
%6 See Joined Cases C-20/15 P and C-21/15 P, Commission v World Duty Free Group and Others,
paragraph 119.
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of electricity, when they use or do not use water as a source of electricity production;*
in such a case, the tax makes sense only with respect to certain undertakings, which are
not comparable to other undertakings.

From a factual perspective, situations 1 and 2 are comparable when it comes to the
presence of the headquarters and the clients in Sweden. Since the European financial
sector is largely subject to similar legal — albeit not fiscal — rules, and given that banks
are both global and mobile, it is easy for banks to lend from abroad, for example to
avoid a domestic bank tax. The fact that domestic and foreign banks have the same
clients should, accordingly, be granted some importance in the factual comparability.
Despite outsourcing sales and credit functions to the foreign branch, many functions of
the bank in situation 2 might still be performed by the head office in Sweden, as is the
case in situation 1. The main factual differences concern the sales function (i.e. the
direct contact with the clients, potentially including the negotiation of the terms of a
loan) and the credit function (i.e. the exercise of functions, by employees of the bank,
linked to actually granting loans, assessing risks, deciding on securities, taking on
liabilities to provide funds that will be lent to the clients, etc.). These differences are
not unsignificant, but do not necessarily imply a lack of factual comparability between
situations 1 and 2.

Since factual comparability needs to be assessed in the light of the objective of the tax
system — which | suggest consists in the taxation of credit institutions on the basis of
their liabilities — a relevant question to ask is how and why liabilities occur. In the
present case, credit institutions in situations 1 and 2 that lend money to their Swedish
clients might need to take up loans to provide funds to their clients. They would then
incur liabilities,* no matter where the sales and credit functions are exercised.
Therefore, the location of liabilities is not necessarily linked exclusively to the location
of the credit activities. The location of liabilities could also be linked to where they
arise, i.e. the origin of the liabilities. In that respect, despite the different locations of
the credit activities in situations 1 and 2, the origin of the need of credit institutions to
borrow money is the same: the conclusion of loan agreements with the clients, and the
provision of funds to such clients. Consequently, although the sales and credit activities
are located in Sweden (situation 1) or abroad (situation 2), this does not automatically
place domestic and foreign liabilities in incomparable factual situations with respect to
the objective of the tax system to tax liabilities, since such liabilities occur in connection
with loans being provided to the same, Swedish clients.*® The degree of factual

47 See Joined Cases C-105/18 to C-113/18, Asociacion Espafiola de la Industria Eléctrica (UNESA)
and Others v Administracion General del Estado, paragraphs 66-67.

“8 Once a loan agreement is concluded, credit activities need to be managed, and a credit institution
might need to borrow money on the financial markets to be able to provide funds to clients. This is
when liabilities arise.

49 In contrast, it would be irrelevant to tax credit institutions in situation 4, which in my opinion are not
comparable to credit institutions in situation 1: indeed, the standard of comparability set by the CJEU
in cases such as UNESA or Paint Graphos supposes, as | understand it, that a tax appears as irrelevant
or inapplicable to certain undertakings, for such undertakings and others that are in the scope of the tax
to be considered as not comparable.
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comparability would be even higher if only credit functions were located in the foreign
branch, while sales functions remain at the level of the head office (situation 3).

I now turn to legal comparability. Incomparability from a legal perspective requires true
legal differences between the categories of undertakings subject to different tax rules,
as emphasised in the Paint Graphos case.> From a legal perspective, credit institutions
in situations 1 and 2 are both resident of Sweden, are subject there to unlimited tax
liability for income tax purposes, and are subject to largely similar legal and accounting
rules with respect to their Swedish activities. The main difference consists in the
existence of a foreign branch, which employs staff responsible for certain sales and
credit functions. The branch would normally for accounting and tax purposes prepare
financial statements, and it would normally record on its balance sheet the liabilities
connected to its credit activities. However, the existence of the liabilities on the balance
sheet of the foreign branch would normally not exclude their presence on the balance
sheet of the Swedish head office, since the branch and the head office are part of the
same legal entity (a Swedish credit institution) which owns both domestic and foreign
assets, and incurs both domestic and foreign liabilities. Given the objective of the tax
to apply to liabilities, the existence of the liabilities at the level of the Swedish head
office would make it possible to levy the risk tax on the foreign liabilities of Swedish
credit institutions, not just their domestic liabilities. This possibility may place credit
institutions in situations 1 and 2 in a legally comparable situation.

Finally, 1 will consider potential justifications in case the difference in treatment is
deemed prima facie selective. Assuming that credit institutions in situations 1 and 2 are
in a factual and legal comparable situation, the risk tax would be prima facie selective.
It may still be justified by the nature or the logic of the tax system. To that end, the
reason for discriminating must flow from the nature or the general structure of the
system of which the measure forms part.>! This test is strictly applied by the Union
courts and leaves little leeway to the Member States. It must be the intrinsic
characteristics of the tax system that make it necessary to treat differently the two
categories of undertakings. The judgement of the Grand Chamber of the CJEU in the
A-Brauerei case illustrates the view of the Court on the possibility to justify a difference
in treatment with respect to the intrinsic characteristic of a tax system: the need to avoid
double taxation in case of corporate restructurings, and thus in essence the need to
preserve the principle of neutrality, justified the exemption from tax in certain cases.>
In contrast, a tax advantage that is motivated by external reasons, such as the
preservation of employment or the safeguard of certain enterprises, has repeatedly been
rejected as a justification by the Union courts.>

It can also be observed that the Commission notice on the notion of State aid makes
clear that “(a) measure which derogates from the reference system (prima facie

%0 See Cases C-78/08 to C-80/08, Paint Graphos.

%1 See e.g. Case C-203/16 P, Dirk Andres v European Commission, paragraph 87; Case C-88/03,
Portuguese Republic v Commission of the European Communities, paragraph 52.

52 See Case C-374/17, Finanzamt B v A-Brauerei.

%3 See e.g. Case C-6/12, P Oy; Case C-88/03, Paint Graphos, paragraph 82.
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selectivity) is non-selective if it is justified by the nature or general scheme of that
system. This is the case where a measure derives directly from the intrinsic basic or
guiding principles of the reference system or where it is the result of inherent
mechanisms necessary for the functioning and effectiveness of the system. In contrast,
it is not possible to rely on external policy objectives which are not inherent to the
system”.%* The Commission provides examples of justifications that might be valid:
“The basis for a possible justification could, for instance, be the need to fight fraud or
tax evasion, the need to take into account specific accounting requirements,
administrative manageability, the principle of tax neutrality, the progressive nature of
income tax and its redistributive purpose, the need to avoid double taxation, or the

objective of optimising the recovery of fiscal debts” >

Considering how the justification test has been applied by the Union courts, in this case
the Swedish Ministry of Finance would need to demonstrate that the distinction on the
basis of the geographical location of the credit activities is mandated by the inner logic
of a risk tax on credit institutions. The memorandum does not contain explicit
justifications in this situation, but my interpretation is that it is assumed, in the
memorandum, that indirect costs for the Swedish State may only be triggered by
domestic credit activities, hence justifying the exclusion from the tax base of foreign
credit activities.®® However, the need to generate fiscal revenues to finance indirect
costs in case of financial crisis is — in my opinion — more external than internal to the
risk tax since the risk tax does not, per se, mandate the taxation of solely domestic credit
activities and the exclusion of foreign liabilities from the tax base. In addition, it can be
questioned whether risks of indirect costs indeed are triggered exclusively in domestic
situations, and not at all in cross-border situations. There is a concrete example in
Sweden that might be interesting in this respect: the bank Nordea moved its residence
from Sweden to Finland in 2018. The Swedish National Debt Office (Swedish:
Riksgalden) has expressed the view that Nordea’s move of its parent entity to Finland
“will not decrease the risks posed to financial stability in Sweden”. The Swedish
National Debt Office has also considered that “the ability of Swedish authorities to
avert and manage these risks will shrink”.®" Experience from the financial crisis in
2008-2009 seems also to support the idea that risks of indirect costs may be incurred as
a consequence of the activities of foreign banks: Sweden was affected by the situation
of foreign banks, and certain countries with no own banks were nevertheless impacted
by the crisis. In other words, the need to generate fiscal revenues on domestic credit
activities only, to finance indirect costs in case of financial crisis is not, in my view, a
valid justification.

54 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraph 138.

%5 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraph 139.

%6 See Riskskatt for vissa kreditinstitut, Fi2020/03725/S1, particularly at p. 25 where it is mentioned
that “Eftersom skatten &r tankt att kompensera for indirekta kostnader i Sverige i héndelse av en
finansiell kris, bor endast sddana skulder beaktas som ar hanférliga till verksamhet som kreditinstitutet
bedriver i Sverige”.

57 See https://www.riksgalden.se/en/press-and-publications/press-releases-and-news/news/2018/risks-
stemming-from-nordea-will-not-decrease-following-change-of-domicile/ (accessed 5 January 2021).
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Moreover, if the aim of generating fiscal revenues to finance indirect costs in case of
financial crisis were deemed as intrinsic to the risk tax system, it would still need to be
proportionate.®® In this respect, the difference in treatment between situations 1 and 2
may not be proportionate: the two banks are Swedish banks with Swedish clients, the
only difference being the existence of a foreign branch from which sales and credit
activities are carried out. However, it is not obvious that risks of indirect costs are
triggered only in situation 1, and not at all in situation 2. It may very well be so that the
Swedish State is exposed to risks of indirect costs in situation 2, since the bank is
Swedish and certain functions such as management functions are performed in Sweden.
As mentioned above, it seems doubtful that no risks at all are incurred in cross-border
situations.> However, situation 2 is excluded from the scope of the tax. Therefore, it
seems (although this question would need to be analysed more in details to provide a
more definitive answer) that the difference in treatment may not be proportionate to the
actual risks of indirect costs for the Swedish State.

There are other potential justifications when comparing situations 1 and 2. One
justification could be the need to avoid double taxation: indeed, if the bank in situation
2 were subject to the risk tax, and that the country of its foreign branch would levy a
comparable risk tax on the credit activities of the foreign branch, a situation of
international double taxation would arise. However, this justification does not seem
convincing. On the one hand, the current case law of the CJEU in the area of fiscal State
aid may deem the prevention of domestic double taxation as a valid justification,®® but
not necessarily the prevention of international double taxation. Indeed, international
double taxation is not an issue that is intrinsic to a single tax system, as it occurs as a
consequence of the combination of several tax systems. This means that the internal
logic of a tax system cannot, in my opinion, mandate the elimination of international
double taxation by a given State. On the other hand, even if the prevention of
international double taxation were an acceptable justification, there may be less
discriminatory measures to eliminate such double taxation: the risk tax could be levied
on the worldwide liabilities of all Swedish credit institutions, with a tax credit being
provided in case a similar tax is levied abroad on the liabilities of a foreign branch.

Another potential justification could be the fiscal principle of territoriality, i.e. the right
of a country to tax only domestic activities, and exempt from tax foreign activities. Such
a potential justification has not been clearly accepted by the CJEU in the area of fiscal
State aid, but it cannot be excluded that this principle is deemed as a valid justification,

%8 For selective measures to be justified, it must be demonstrated that the measures “are proportionate
and do not go beyond what is necessary to achieve the legitimate objective being pursued, in that the
objective could not be attained by less far-reaching measures”: see Commission Notice on the notion of
State aid as referred to in Article 107(1) of the Treaty on the Functioning of the European Union,
C/2016/2946, paragraph 140, referring to the Paint Graphos case.

%9 See https://www.riksgalden.se/en/press-and-publications/press-releases-and-news/news/2018/risks-
stemming-from-nordea-will-not-decrease-following-change-of-domicile/ (accessed 5 January 2021).

80 See particularly Case C-374/17, Finanzamt B v A-Brauerei.
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as it is a traditional principle of taxation particularly accepted in the area of the
fundamental freedoms applied to direct taxation.®*

To conclude, there are potential compatibility issues with the State aid rules when it
comes to situations 1 and 2. This conclusion should be equally valid if one compares
situations 1 and 3, since the degree of factual comparability would be even higher in
situation 3. A difference in treatment with situation 1 would thus be less motivated.

After comparing situations 1 and 2, attention is now put on a comparison between
situations 1 and 6.

6.4.4 Comparability and justification analyses for situations 1 and 6

To be able to easily compare situations 1 and 6, two pictures summarising these
situations are presented below:

Situation 1: Swedish credit institution with all activities in Sweden

while all credit activities remain abroad

. - §
Swedish bank .

Sales and credit

. activities
activities

M

Credit activities subject to the risk tax

Sabes activities

Foreign bank
with credit

Credit activities not subject to the risk tax

Situation & Foreign credit institution with sales activities from Swedish branch,

To start with, it can be observed that in the field of the fundamental freedoms, resident
and non-resident banks have been found to be in a comparable situation with respect to
the determination of the tax base.®? This does not, however, imply that the same result
should be reached in the field of fiscal State aid.

61 See Case C-382/16, Hornbach-Baumarkt AG v Finanzamt Landau, paragraph 40, where the principle
of territoriality is recognized as a principle “whereby Member States are entitled to tax income
generated on their territory”. See also Case C-250/95, Futura Participations SA and Singer v
Administration des contributions, paragraph 22.

62 See Case C-311/97, Royal Bank of Scotland plc, paragraph 29: “It is true that companies having their
seat in Greece are taxed there on the basis of their world-wide income (unlimited tax liability) whereas
foreign companies carrying on business in that State through a permanent establishment are subject to
tax there only on the basis of profits which the permanent establishment earns there (limited tax
liability). However, that circumstance, which arises from the limited fiscal sovereignty of the State in
which the income arises in relation to that of the State in which the company has its seat is not such as
to prevent the two categories of companies from being considered, all other things being equal, as
being in a comparable situation as regards the method of determining the taxable base”.
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From a factual perspective two facts are similar between situations 1 and 6: the sales
function and the client are located in Sweden. So both the origin of the need to incur
liabilities (the clients to whom a loan is granted), and the actual performance of sales
functions are in Sweden. As mentioned above in section 6.4.3, the fact that domestic
and foreign banks have the same clients should be granted some importance in the
factual comparability analysis, since banks can easily lend from abroad thanks to the
European financial sector being largely subject to similar rules, and given that banks
are both global and mobile. In contrast, as in situation 2, situation 6 is characterized by
the credit function being performed abroad. However, as mentioned above the fact that
the credit function is performed abroad does not need to automatically exclude the
comparability between the two situations. In this case the existence of liabilities is at
least partly linked to the granting of loans, which relies on the performance of the sales
function and the conclusion of contracts with the client, both of which are present in
Sweden. Consequently, there are arguments pointing both to the comparability and the
lack of comparability of situations 1 and 6 from a factual perspective.

From a legal perspective, situations 1 and 6 are marked by an important difference,
since the two banks are resident of different countries: Sweden (situation 1) and another
country of the European Union (situation 6). Banks in situation 6 have no fiscal
residence in Sweden, and no unlimited tax liability for corporate income tax purposes.
The liabilities incurred by banks in situation 6 are normally recorded on the balance
sheet of the foreign bank, and would probably not be mentioned on the balance sheet
of the Swedish branch, since it is assumed in this situation that loans are being granted
and managed from the foreign head office. This points to the lack of comparability from
a legal perspective, if one is to follow a legal or accounting perspective. The Paint
Graphos case may also point to the lack of legal comparability between situations 1
and 6, since the consequence of the foreign residence and the foreign registration of
liabilities result in the lack of liabilities on a Swedish balance sheet.

On the other hand, one might argue on the basis of the Gibraltar case that the exclusion
of liabilities from the tax base in situation 6 is a consequence of the choice made in the
design of the risk tax to rely on where liabilities are formally incurred based on a legal
or accounting perspective, while disregarding the origin of the liabilities. The Gibraltar
case might support the view according to which one should not pay too much attention
to legal incomparability when it is the consequence of the regulatory technique used in
the design of the tax.®® In addition, in situation 6 there is no impossibility to levy a risk
tax on the foreign bank. The foreign bank has a branch in Sweden; although a branch

83 See Joined cases C-106/09 P and C-107/09 P, European Commission (C-106/09 P) and Kingdom of
Spain (C-107/09 P) v Government of Gibraltar and United Kingdom of Great Britain and Northern
Ireland, paragraph 92, where the CJEU refused a conception of the selectivity criterion according to
which “in order for a tax system to be classifiable as ‘selective’ it must be designed in accordance with
a certain regulatory technique”. Indeed, the Court found that “the consequence of this would be that
national tax rules fall from the outset outside the scope of control of State aid merely because they were
adopted under a different regulatory technique although they produce the same effects in law and/or in
fact”.

24



has a limited liability to corporate income tax, it could be used as a means to levy the
risk tax on the foreign bank. Consequently, there are arguments pointing both to legal
comparability, and legal incomparability of situations 1 and 6.

If situations 1 and 6 were comparable from a legal and factual perspective, the risk tax
would be prima facie selective. It may still be justified by the nature or the logic of the
tax system. | will first consider the argument according to which only domestic credit
activities would trigger a risk of indirect costs. | have already mentioned the objection
consisting in the more extrinsic nature of this argument, which is also valid when
comparing situations 1 and 6. This argument would also be contradicted by the fact that
foreign credit institutions may actually trigger higher risks of indirect costs for Sweden
than Swedish banks, because of the high requirements applying in Sweden to ensure
financial stability. | have also referred to the view expressed by the Swedish National
Debt Office according to which the foreign residence of a bank may not remove all
risks for the Swedish financial stability.®* In other words, I do not find this justification
valid.

The need to prevent double taxation would not either be a valid justification, since
international double taxation does not occur as a consequence of the tax system of a
single State: therefore, the internal logic of a tax system cannot mandate the elimination
of international double taxation by a given State since the elimination of international
double taxation reflects more an international policy ambition than the intrinsic need of
a domestic tax system.

In contrast, the fiscal principle of territoriality might be a more convincing justification.
According to this principle, a Member State has normally a right to limit its tax
jurisdiction on foreign companies to domestic income. Indeed, non-residents are
traditionally taxed on a territorial basis, for example in the areas of income tax, wealth
tax, gift tax and death tax. By limiting its taxing rights to its territory, a host State does
not tax in an extra-territorial manner, gives priority to the State of residence, and
preserves its taxing rights on domestic income. This right has been recognized in the
areas of direct taxation and the fundamental freedoms in the Futura® and Centro
Equestre®® cases, but was somewhat contradicted in the Sofina®’ case. Transposed to
the risk tax, the fiscal principle of territoriality would enable the State where a branch
is located to only tax the liabilities allocated to the branch, and disregard the foreign
liabilities. However, the fiscal principle of territoriality might not be directly
transposable to the area of fiscal State aid and the context of a risk tax on the liabilities
of credit institutions. The case law of the CJEU does not explicitly support such a

64 See https://www.riksgalden.se/en/press-and-publications/press-releases-and-news/news/2018/risks-
stemming-from-nordea-will-not-decrease-following-change-of-domicile/ (accessed 5 January 2021).
8 See Case C-250/95, Futura Participations SA and Singer v Administration des contributions,
paragraph 22.

8 See Case C-345/04, Centro Equestre da Leziria Grande Lda v Bundesamt fiir Finanzen, paragraph
22.

67 See Case C-575/17, Sofina SA and Others v Ministre de I'Action et des Comptes publics.
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transposition, but it does not either preclude it. Therefore, the validity of this
justification cannot be fully ascertained.

Finally, two justifications mentioned in the State aid notice might be relevant in this
case: the need to take into account “specific accounting requirements”, and
“administrative manageability”.®® Since it is assumed in situation 6 that the liabilities
are recorded on the balance sheet of the foreign bank and do not appear on the balance
sheet of the Swedish branch, there would be no objective way to determine the tax base
of the branch if part of the liabilities were to be attributed it. A fiction might be possible,
but it might be legally uncertain, and might increase the risk of international double
taxation if this method is not recognized by the State of residence of the foreign credit
institution. Consequently, these justifications might be valid.

To conclude, there is no clear answer as to the possibility to justify the difference in
treatment between situations 1 and 6. After comparing situations 1 and 6, I will finally
compare situations 1 and 8.

6.4.5 Comparability and justification analyses for situations 1 and 8

To be able to easily compare situations 1 and 8, two pictures summarising these
situations are presented below:

Situation 1: Swedish credit institution with all activities in Sweden | Situation 8: Foreign credit institution with sales and credit activities directed

towards Swedish clients remotely or with limited physical presence in Sweden

Foreign bank -

Swedish bank .

]

Credit activities subject to the risk tax

Sales and credit

activities

Sales and credit activities x

Credit activities not subject to the risk tax

In situation 8 it is assumed that a foreign credit institution has no branch in Sweden, yet
lends money to Swedish clients. This situation is not purely theoretical; it is a reality,
probably helped by the progress of digitalization. Situation 8 has a factual difference
with situation 6, namely the fact that the sales functions are performed remotely, or
with limited physical presence in Sweden. This tends to decrease the factual
comparability with situation 1. Legally, the foreign bank in situation 8 has no branch in

8 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraph139.
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Sweden, which decreases legal comparability. Ultimately, whether or not the situations
are comparable in the light of the objective to tax liabilities will ultimately depend on
the perspective taken as to the existence of liabilities:®® under a legal and accounting
perspective, the objective to tax liabilities cannot be met, because of the lack of a
branch. If one does not rely on a legal or accounting perspective, but rather considers
the origin of the liabilities, a higher degree of comparability may exist, since part of the
liabilities of the foreign bank may not exist without lending money to a Swedish client,
and performing certain sales functions directed towards this client. The Gibraltar case
may support this view, on the basis that the lack of domestic liabilities in situation 8 is
the consequence of the choice made to rely on the existence of a permanent
establishment for corporate income tax purposes to potentially be in the scope of the
tax, and on legal as well as accounting considerations to potentially attribute liabilities
to such a permanent establishment. However, the Gibraltar case is sometimes seen as
an exception, and the CJEU has not often found situations to be comparable in the area
of fiscal State aid on the basis of such a way of reasoning. Therefore, it is unlikely that
situations 1 and 8 are deemed factually and legally comparable in the light of the
objective to tax the liabilities of credit institutions. This would mean that the difference
in treatment between situations 1 and 8 is not selective. If situations 1 and 8 nevertheless
were comparable, the two justifications mentioned above concerning “specific
accounting requirements” and “administrative manageability”’® would, in my opinion,
be even more valid to justify the advantage given in situation 8, since no branch exists
in Sweden and thus no liabilities can in an objective manner be deemed to exist in
Sweden.

7 Conclusion

To conclude, the territorial scope of the suggested risk tax presents complex challenges
from a State aid perspective. Because of the complexity and the diversity of situations
where the risk tax may or may not apply, | have not been able to analyse all issues in
the most thorough manner. Therefore, this legal opinion does not contain definitive
conclusions as to the compatibility with the State aid rules and the internal market of
the territorial scope of the suggested risk tax. However, certain tensions with the State
aid rules have been identified, thereby justifying further analysis, and the notification
of the envisaged risk tax to the European Commission in accordance with Article 108(3)
of the TFEU.

From a general perspective, it is assumed in the memorandum that only domestic credit
activities may trigger risks of indirect costs for the Swedish State in case of financial

% For example, under an accounting-based perspective the liabilities might appear on the balance sheet
of the legal entity that actually takes up a loan. Under an income tax-based perspective, countries that
follow the recommendations of the OECD (the so-called authorised OECD approach) would tend to
allocate the liabilities to the entity where the significant people functions relevant for the management
of loans are actually located. The proposal for a risk tax on certain credit institutions does not contain
very precise guidance with respect to this issue.

0 See Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the
Functioning of the European Union, C/2016/2946, paragraph139.
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crisis, hence the exclusion of liabilities connected to foreign credit activities. However,
this assumption may not be fully correct. As a result, there may be an inconsistency
between the aim and the design of the tax.

Further, the exemption from tax in situation 2 appears as particularly problematic from
a State aid perspective. In this case, the degree of comparability with situation 1 is
relatively high, the potential justifications of a difference in treatment not particularly
strong, and there is a possibility that the advantage given in situation 2 goes beyond
what is necessary to achieve the legitimate objective pursued by the risk tax. The World
Duty Free Group case tends also to support the view that the risk tax may be compared
to an aid to certain export activities (exempted from the tax), as opposed to domestic
activities (in the scope of the tax). The degree of factual comparability would be even
higher in situation 3 (Swedish credit institution with foreign branch from which some
credit activities are being carried out, while all sales activities remain in Sweden); a
difference in treatment with situation 1 would thus be less motivated.

The difference in treatment between situations 1 and 6 appears more acceptable from a
State aid perspective, and even more so for situations 1 and 8. However, since several
of the issues emphasised in this opinion do not receive precise answers in the case law
of the Union courts, it cannot be concluded with all certainty to the potential
compatibility, or incompatibility of the territorial scope of the suggested risk tax with
the State aid rules and the internal market. It therefore appears justified to notify the
measure to the European Commission, as suggested in the memorandum drafted by the
Swedish Ministry of Finance.

*k*k

Prof. Dr. Jérbme Monsenego
Stockholm, 1 February 2021
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Appendix 1

Situation 1: Swedish credit institution with all activities in Sweden

Swedish bank
Sales and credit
activities

V]

Credit activities subject to the risk tax
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Appendix 2

Situation 2: Swedish credit institution with foreign branch from which some sales
and credit activities are being carried out and directed towards Swedish clients

N Swedish bank
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Credit activities not subject to the risk tax
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Appendix 3

Situation 6: Foreign credit institution with sales activities from Swedish branch,

while all credit activities remain abroad
H ‘ LoAN -

Sales activities

Foreign bank

with credit
activities

X

Credit activities not subject to the risk tax
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Appendix 4

Situation 8: Foreign credit institution with sales and credit activities directed
towards Swedish clients remotely or with limited physical presence in Sweden

= 4 =
LOAN Foreign bank

Sales and credit activities x

Credit activities not subject to the risk tax
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